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L. =S NHRAZR

R CNEBGE D) 5 15 2 R BRI PR T A BOE B 7 15 SR« Hk 26507,
JBAT “ Hg 26307 SANIRE T 2P AL 5 K A AE R 4o B R+
JEZB DI, AR IHZ G L SO IR . ARE PR 2016 4 5 F 12
HIRHIL 2 LA 546 ZEFERL. 28 SEAN . 77 ZEFEAU I IV 5, 8 — T A& o [ T
LPEHAL ) AR SLIEVE DRI PR A ami b R IA BN A R T A G ALY
TiokbritE, EARTIHAT " MR SN S EEZA KR, PRIE B BOE S
55 15 Z5AE 2016 G LURGSA RO N BB T “ T80 s 7 25 ARk v [ H 101 St
XSS R 2T 72 A0 LRI 7 20K R I AR AR AE TR 5545

R 2 PRI PRI T2 SCITR), 51 B E BUFAR IS5 R VPR R HE v,
P TT PR AE TSR 1% R AR I ) e B — B ARTAE W& 12 WTO R b7 [ JE AT AR U S5 7K
WA T2 5 A O A% R AL, ] A X R R A3 [ S0 e B PR A7 AEAN (R R AR . — D5 T
R TR A TR L, R IX P A RS 24 70 TSR AR — 1R 53— 7 AD
RIEPFR A, BB AT AN MR RS AN, H 240N B i e fr i, b hr o jk BE ok
WORAR S MUHATE TS REREEFREZRA B, REETHIR A5 B0 K07
WA R, SERREE A RIS LI T R R AE M AR, IR Z EA S ez, i
] Ty b 22 B AT i) P e R R 2

1-1. B 77 B RLRRHH B

HE BUR A SCHR T [0 BLRRH R R N R RIE T & TR AVEEE . 2016 425 H 16 H
AT R R AT ERCRBRININ = 1558 T B T2 Bz 3SR 7 08, X “ —FH TR
W RIEAFRIEMT . ERFBAHETE “ RRPHIE A X IR BB AR e, 7 B da i “ 2
Tés T E G AL S AT O B ST ZAU0E )28 15 2602 3 RIRII M iS5,
ABENTRE I E RN — Rk, EEEPUCHER Y, smif ROy BRI, fafi A B, AR
K& 5 AN TS AR

i 6 A 13 H 52V MR RS BB TURBT W, & Ja B RACH XIS
AR IE = F TR A FIRAERIE T E A PERARTSATE SR, X E ) E
RE o I EHERE T 7 A A BT U R el B O S 0. (EEAT CIIANUCE 1) 58 15 %%
ARV 55, AR 5 B, #RARREF R, SiZa e (ZF5iE, 2016).

BUMA SRHER T HoAh S 53 [0 B AR B 3 JE Qg . Blinshacils 5 NFliiiAE 5 H 12 H

10H = Lath E i 2 5 AL ) B BN R, R it thn, scbs EIELE WTO HE
ZENBA A UIIE . O ERIRR, ARSI ST E I WTO BUE 155

? RRPVCEE=SAR: BRKERAS S FER IR, A G-7 M1 G-20 abE, R
UEH ENHAE 5 15 S57E 2016 4F DL 4k S R0 2 PR X L8 B 5K [/ W AR 7 R B 78 /M8 3, IR
SHTAT] B0 45 F R B MES 3. (China’s market economy status ——European Parliament resolution of 12
May 2016 on China’s market economy status, 2016/2677/RSP, European Parliament ,
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+TA+P8-TA-2016-0223+0+DOC+PD
F+VO//EN) ™.

SRRV FALR: RIS 1FRAME, ST S I 70 70 B RO HERR A T E SR A SR i i
NHESGE TS 15 5H RN A, 16 EALEBIRK A4 5 AR 2 7T, WU N 4% SR/ %o o B3 101 s i 5 S A
U R A E A% LB TSR AEAR#E 7772 (a non-standard methodology) ™.
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15 SEHIMISEIE . R, BT RO, LABGEA BRE T kAT
SR RES, X FTE WTO FR5 R 24 8 ) [ b7 457 4. X5 A 13 H & st 51 A 6
FARERE, 50 “HIE ChEMAMSALCE ) 815 FME, R4S AR T
2016 4F 12 J 11 H& XGRS B k. Xt B SR AR 5L R ST [ R
W U5, IR T AT A5 1 bR . TR 1A SRR AR gt SRR A, A
W JEAT 4 SIEH SR E T F I L4, [ 2016 4F 12 H 11 Hig &b Hout e s Amss i i < #4%
[ 07 (25T, 2015) . bk 17 #5 0A He R B T 37 28 B M o7 1 B, I 5 — 8 T TR AR

1-2, BRIE)X BRI S PP

SRTTE T 7 20 A 5 3 BN HE 26 24056 2R )R L, S/ R IE AN QAR AR — % B
FFo W CRIIFZATR) FEE X — Y B T thag i, « A4 e [J i At 51 A 225
8515 4F, MRIEAREHIE, THEREAE 12 A 11 H, EEEETTHEFIAL7, KITiiTRK
P2 75 58 P [ T I e b 30197 5. X1 2016 4E 5 A 13 H (AR R iMarkets)
Il — 5 R “ BRI 2 3 4 T rh B T R B i 7 SC 2248 Y, T L8R 5 L4 (WTO)
FUN, o [ 7E A AR R TE RV B 33 T A 5L O RIE LR, B AErE:
TE LS BER

GlEsMY 5 H 18 HRRE A “HikEHHAFHALR KRG IR CENEE T
fFAfRER. ZCHRH: CPEAHBGE ) 28 15 % () TiRlE: “wlnf T, (@) I (ii)
H HEUE MAEMANZ H G 15 20k ” B fr WTO f& i 7 AN i 2 3 A A A [ 4 [E Bl
BTN ER T T T AL B WAL, AN BELERT A S AR « S ks 58 Hh 4k 21 F B AR B 2 i,
M2 R BRSBTS BUSAS: “He S 2, SR ANTE T2 5T AL %
SCYCH N BGE PR R S ES WTO i EVEEZ e WA, A6 S BRSETE N BT 46 2
T AGA T B T3 S5 AL SC55, DRI “ BRI S AN R E g e sr i 7, “Imaihi, =&
—ANERIET CERT M7 (METE, 2015),

THEMRISI R RREE T E AR RR B SR T a2 5. 2016 4E 1 15 H (A
ROHHR) AR “RRE AN E T 372 5 AL WERLIZX A 57 SCF AR “HR 4 2001 4
AT A AL (WTO) I REZE [ 4 TUANZRA, AR E “AEmiaastis” KA %k
Wiy 16 48, IXRVR EIE R BERESR ATIA M, WTO i b [F B 75 2E7E 2016 4F 12 ik
AN R T 2 .

WA I T T E A SR AR ALV A SR BE DR AR B i BT 3PP g i — e &
HiE.: WA ERTS T EITR A%, IUE AR TR R GANIE 1o eeeee JiA, %] 2016
11, HEIIA WTO i 15 F)5, #EEER (ANBCES), PR AR E A
TS, (AR F N BT AR 7 8 R —REN “WRSHE, RN+ FE
BAR ‘Mgz IR? 7 RS, (EEH IR AR RIS E: IR
PR, IR R, ATONIERE” (RiEE, 2016).

4 “2016 4 5 H 12 HAMZ AR 5 AR ERGITICE 27, AhSCHRIMuG, 2016 45 H 12 H,
http://www.fmprc.gov.cn/web/wjdt_674879/fyrbt_674889/t1362683.shtml

S I RGN 2 15 E H E T I A B AL IR S B R SR TS AR, I AA H M,
http://toutiao.com/a6285219895623057665/, 2016 ££5 H 16 H.

6 RPN S RO T E T & AL 7, RUELE PR iMarkets, 2016-05-13,
http://finance.ifeng.com/a/20160513/14381513_0.shtml

TOCRREARON R E T A B A VERX 4, CANRE#RY, 2016 421 H 15 H.

8 IR, BRSEHCTF M EFE D S EARLE AR, 2016 455 H 14 H (MEHRZSN
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1-3. REERMNREELILG

H A E 7 W RS B E R R SR T B VE AN I RAE BB E] LA, [E A
FORE TN AR ChEABOE ) AREFMERFEERR, A8 WTO
J5 A 344 R B AN T 348 5 LR — BN H A ] Y 2 R AR SO TR 2 AN
BEXARRIE: “F) 2016 4, HEWTIHLTF AL A ZERAG AN, “R4E WTO il iR,
1 2016 4 A [H 2 F 2 SOy T i 5F B 227

2011 4F 6 A (ANRM) RFEEN < E N A E——E 2T Z P H AT
SE, HEREE R EI A AL e, A RALN 15 4J5H 2016
SRR G N AN E S AT IHA AL YL =, 2010). [F4E 9 H 14 HEEKE
BP0 TR E ZRIR IR IE b, A B 05 TR (81 B T S48 10 b 2 6 it BAT A Al S 4
) st B A T T I W0, 2011 42 9 H 27 H (N HAR) TSRS S, AN “H
Sk, MR S AL (WTO) B, S EIIA WTO +H4E G, Rl 2016 444 H3h3k4%
waEMHATA. B2, B—rKINhEETSERAr, R ERR— o

10

1-4, SANWBRZERE

Cr RN TSR ) IR S PO 20308 1 AL R DR A 7 50, R T AT R B AL
SEPLE AR SANRE TS G A R R W L, BSEAFE 2 HARIRZE SBURAL U
A, —2 RIE HHTE 50 5 R E N EREEF AR ZE. HlE TR L2
WTO i [ B “ H sk AR5 T I 5t UL 1)@ ) TR AR EE,  AREI = 2 ARk A7 B
AR AR BINFNTT ML 70 SRS 1 A T F0W A AR A N AT RIR A, U
WA ZHFERER R

TSRS RIR R AT RIX BRI AT AE R 5 22 o 58 Hh TR /7 8RR B R 7R
I ETT G AL, B R A A 2R B 2016 SR ERIK AR A 55 AN [ T
WA BT, I R B A SR R RN AE ST o AR R BURF 237 9% SE R B IS, Bl K
SRV S i R HE B TR R SNSRI B 7 1 250 e ORI SE AT AN T 22 5
AT ) AR R UG AR AL, SR ITTAE A PSR AR TS e B AL 2 $2 B WTO jl bt [ 7
“CHVESART B AT AR 2 LR B A DT S ]S A8 AR FE A AT L o i
WA AL

= H A IR TR e PRI 50 56 BRAN AR A v [ 17 i 28 B ML R A TR BT, 870 R SZAE X JEAT
“CHVESRART A 5 AN IR IE T 20 G ELEAR S AR SR A b, XA PR S H AR E
JINCIBATAE R E , BRI [ A SR T AR AR B — 55 H AT R 7 5 RIS R IR R 2,
— R T T AT S R ZE TS S R o T NSRS, H R ERA) S PR AR
INERE R SRMTAEJEAT A&V 5 AT A B AL SC R R L, Semn & Heoul 500 R
EEEN PRSI VA7

FLEMIE S EIR NNRIL S, e B2 ml 25 16 26 5 S5 BARGETY, 75 2T dn e 4
WHRE LK. REVFRERNSEDR], ZA B H AT 2R G BRS NN, HIRERM

O “REFETEH A EE RIS IR R K ik 2 B2, BreEM, 20114209 A 15 H,
http://news.xinhuanet.com/politics/2011-09/15/c_122034802.htm.

0 «yhT AR ET G AL R P ERAER”, (ARHBHR), 2011459 A 27 H.

U “RERERAIT WTO FEE] 44 12 AR THhEWZEF A7, —MM 2016 4£7 4 15 H.
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BEANEER LA B R %, SR A b B AR I R A KES ] SR TS T 2 AR R, MK
W58 8 e R IO S ) — MR R R 651

2. BISKANBREHEH

2001 4% 11 H Ch EIH S5 5 H 2008 5 ) 25T, RE H I IEA Sy WTO st H .
T St N\ S 4 J5 R 2 25 RS, FRIEIFE TR A 25 S FE & T LG O, 52 T LT TR
TREEK . CNHBCE ) 2 15 5cRAB T A K MUY 5 AN PR R E , PR S8 R i
W LEBUREIR T 1E ST Z B AL IR R DL K “ HVE46aK7 MUE A %, R IB AL M A —
FHRE. 5 15 Fhmie i g AN RIS I RN T R, B AR AR AN S8 8% 1) R A4
W IX AN VRN,

GATT1994 %64 . { % T £ 419945 X4 5% 5 Bl H6 56913 (“ (&
RAEHIY ™) AR (SCMRLY) & i& Bl T35 B8 = F &+ B ek 0 = Lk A—WTO
BRI, HRFETIIHE:

“(a) EMRIEBCATTIONE 65 F1 (KA T 0D # =2 48 = e By, ZWTO
#O K RRAKTE TZIAN, &R EZEES Ly EN#E B R AR, BHERT R
59 EE NN ESRRAFAT LR T E: (D WX B EW A 4% #
R, AR EF R ERE AFREEZTR T EREETHETF 44,
MZWTOHE B g 7 75 5 = M 48 7T LB, B2 (E A 2 98 & 7= b 1y A0 A8 3 A

(i) % FHEW L I RE AL & P Z B K= B H3E . &
EZF R EHEETIHEFLAE, NZWTOH 0k R FEA T RKIESFEEAN
o H6- 3R AR BEAT P2 A LB B T

(b) ARE (SCMPH) F=, Z R A AR H#ATHEFF, ELE
F144% Ca) B, (b)) T, Cc) A (d) FUFrdR A e, REF (SCM
W) WE AR (R, wilciE ABASARE, NZWTOH O & 7 7 &
R % RE B E A IR JLA A R A KRR MR A X — V] R B A R A
WEAMF mE k. EERAMNWETEN, RETAT, ZWTO# 0 & R &5 &
R B LU LA & 28T, B R IR B LA A AT R

(c) ZWTOH 1k 57 B2 1] K s 46 6 % R 2~ A0 R R (a) TUE A B9 77 %,
FERL AN G RANE R R 2 AR (b) BUE A 87 % .

(d) —EFEREZWTOH 7 & R &Y E %Ik L 22 — TR K,
W Ca) FARIMLLE, EREMAZH, ZWTOZ 0 & R E W%+ A&
EHERTHEFHFE. BT, Cad T (D) BEWAELEmMAZHEL
FXE. WA, o EREZWTORE 0 & 57 8 B kil 58— 4 & 7~ W R #1T H&
&ML A, W Ca) TP WA TIHEGF & FAFHA LW R TEA

S BUR IR E XWTOA KBV 5 Sl — e 2k A& Ik, () 21 (d) SRHE X v
E S 4 5 S AN RS IR T . (@) TR S B4 wT R 3 1k 55 X PRI A 5%, R ise (D
A G = H A 5 R AR & HE . (b)Y FOE AN X AT i%. (o)

2 Bt LRSS 15 KEIE AR,
13 (R EAECETRY, HE S REUFR,  http://www.gov.cn/gongbao/content/2002/content_74608.htm.
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FOE R R RFR T 1E L AU WTOR R ZE B 2R G AR P AUE « (d) 308 SUR MU RFiR 77 7% “ 4
USSR AAE” F1 “HIE K7 — RAFEETRBIREAINNTTIHE T “SRagR_ &8, =
SERFEAT WA I “TIHET M7 1 PR AR %A (d) L “TRisanf” —in
FIRRIBHAZ B “ HIE 53K (sunset clause)”s

TEIEHEEOT, 2297 15 SR MM E L4, I W SRE e i 85 AR IRE F, &
[E A & AT B S BT AL, AT — % B EXT A RN EMIR 2 . 5 16 2 “ Bk %7
T AR LA [F) - s RN GG D056 SR PAE B o IR 18, AT W AR SR
IHNEIHE WTO f i A 55 H AN E &5 . SR1 2011 4 [E bRy et
RBUTEE “ ABNAINUL” WA, BIARI W “ HyE %K dEiE U #RZI4 . WTO
RO T (43R 5% 55FiZ2< & (Global Trade and Custom Journal)) 7E 2014 £l 2016
NG RFT R SCONTRE “ BIEAK". 58 5 B RRINERL S Pl 51 K o B BURF
% 5 91 B, $EAE SRS G iR HEE B E 7 KA I 5 E ML B T T 2 B BOW ZRAH S G iR T A i 2

3. Hah&\

YRR “ B S7 RIBCRRAT L, “ H B8RS ” R UK E (N BGE ),
FIFE A 15 00 2016 )i, WTO A 55 H AN RE T4 5. AR & i
FERXRANEEMW AR, A I SCERE B3 2004 AR SO IR — AL CRIEL,
20040 15— B A [ Y SR BRI IR SRR IR . “ 3 2016 4, E KT 5R L
MEBEREAIN” BFE, 2005). “HRH%E WTO PRl #iE, 75 2016 4 [E < | 3o T
UAGFEZR” (KK, 2007). EA MG R ANy, HE 2016 4 LUK K ALK )
2 Gr Az (Vermulst and Graasfsma, 2006; Tietje and Karsten Nowrot, 2007).

5 “CEBARNYL” RA— 2, G B 5 U RN [ T3 28 Rt A oy — BUt
WRE R HMEBER IS Hbrz —1. % 1 BoRBUNA RERTT 2004 4240103 30 24N 50K
IR WI4 AL, 2005-2007 SEERFE A+ 2N E SR 2011 4EH PrIB A Ty E
GeHUERINTT G TR AL T B RIS E. 2011 4F 6 H (AR KR R T
B EAE A 2T AT AR CE, Ot E S 4
D5 1t RE o “ AT . FRIRM. AR SRAERE” DU BORUR, IR “RTSR
JRE” PR “EREANTE 2T R G AL BIRE), W2 H AR 7. X SC/EE
R IX R T2 T AR, S 2R AR P E A S BOE S, I A
2 15 5 B 2016 48, {5 S b1 AR B [ e i i 2 B .

1. FRAXRERKNRE N HEF A EE N (2004-2011)

F4 AWNER HEY | BH

2004 WL JEIHUR, ERE L KR (). W, 2R, MR B 36 36

WORTE “RRAE AR EDINN WTO 263K, A %8 08 B 7R H BN 2 5 0 B 9 3t CAFTE RS 5 2
HATHATHAL IR E, AT UFEREIMA WTO JExH B h R =R g iiss x—
o MAEFRENEZ BUSAAEM IR AET R, FEEEE. WM. B, B, BE. LLEs], wHE.
ToRpEIr. SRPUEF. RE. Eind. B RBE. LEHES UL R, WX B, RAikixes
2R E T 2 5 U A e fe L) 7, (42016 4E T [E Sk E 31315 WTO & sih 7, i,
WP SmPu+ N igts, 2016 61 H 25 H.)



IRZT FAnfe. BN HokvuMe. ZRE. B, SOk, FEE.
R AT RS, gt MBI, RHAE. P, e
W EBEZH. EEA. ZRNAMEME. B, FRE. BWF.
B CEEITE. RAEL

2005 L WORAMIE. DES], mEEATE . B AP K E.

13 49
ZE, XEAT. ZKEw. HEE. T, KR L
2006 B[R B G F55F k. ZERRIE . . SE. InE G4 y 63
2007 WA B, BEELW . RE. BRI, M G4 D 12 75
F 20114 | JLNIE GBor4 5D 5 61
11 H

GORLRIF AT : 2004 4E AN E K EHE R B AN ETTIAE S AL B X 457, RIS 2005
4 20 H (http://news.aweb.com.cn/2005/4/20/11075566.htm ). 2005 S E K Hdlk B “51 ANE 5K
I SEE N IHLFF AL, 3 I0HT I 2006 4 01 A 29 H (hitp:/news.sohu.com/20060129/n241641730.shtml) .
2006 AN EZ R B “66 A ZKINRE T &5 A7, $8I0HE 2007 £ 1 7 14 H

(http://news.sohu.com/20070114/n247596519.shtml ). 2007 FA&NE REE R H “75 MEFK. XK NIKE
SEANHATFMA” C(ANRHRY 2007 457 H 12 H. % 2011 4F 11 A Bi#ok A “AHFAE SEA

‘: 81 EANH E T HEG AL 7, HER 2011 £ 11 A 10 H

Chttp://www.china.com.cn/economic/txt/2011-11/10/ content_23870240.htm).

2011 A [ SR AN T I 2 B AL [ A A8 BUA I B i 2011 4 9 H 14 HAE RS
TSR Tm B ZRS IR e ds b, A E AT AR ER IR R AN T [ 1T 25 AL . I R
FENUEHE, FESS AN “FnhEBEMEEDZF, MR8, ” FFE
ALK F N B E A N GHE F BRI R, &N R E S AT a G
P NIEFE L, %R WTO M, E ST AT AL E] 2016 5k 4t ATk
W, BJUVFERRH—FE, Z—FMINA AR R ” kR “10 7K F RR 2R 40 5
ITESHE, A HEIXIRSHERENS AT BT oeml, 7 1°

2011 49 H 27 H (ARBIRDY FISCHRM . ZoCHah “3se b, #BRHAR S
HZL (WTO) #, HEINA WTO T4 )5, Bl 2016 44 H sh3Rk45 58 R T A& BT AL
B2, B—URiNhERTsgEs e, SRR ERR—FiAL 7 1. F] 2011 fEAKIA
KET LG A EFIAF] 80 24, WHHMD Wi, PS5 S B M 3 H 5 ORI X R
bl A B T G O [ 5%, (H R AE AR 35 [ L HARSE: 32 B R T8 [ SRR E T 35 2 5 A
XAERAELL B A, X TTHE G INESS 1A e 58 4 S FUH AR «

4. FREEM B

TS AAE 2011 48 9 A B ZFIAIRINE IR LRk “ A shANE 7, FFBUe Rk F AN
h E T2 GEHAL, R D) i S B A N A 51 A 2 500 . I RR A fE AL A i
e, WM A BB AN, 5 AR LR R B AR A h E T2 Gt fr, e AR

1 CREEEE AR E RIS R AL K B iR e N7, Frie, 20114509 A 15 H,
http://news.xinhuanet.com/politics/2011-09/15/c_122034802.htm
6 “eiipg Rt R P ER G ER, (ARHER), 201149 H 27 H.
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SR AR LS A HE Sl o B A A SO B GEEHLY o KRR AR A [ T3 28 B i A oL F- A S A %
(A EReidi

FRAETE AT d5cA R T 528 “ B Sl RA UL BT SCRFBUR 15K 2 bR, — RS 182 00 SO Hig
AR B B I P A BB ME R . 2011 4F 11 H 27 HERMEZE AN A 484 « BURI4N (Bernard
O’Connor) TERKI VOX Ml &K @N “ B A2 B3R TTin & 5r AL (Market-economy
status for China is not automatic)” L&, JBHLIT 2 AT I B BhACA U2 B = AR
W7 M “ BEIAENUL” SLRAEAEE, TR « Bk &7 BEANRZITIRHTB B o

RN 2000 2 FHSCEE UM IR . — RS B SR BERAT W AR R
BBRE o CERH, PEEASIEZRGSA, B TWRE S, EEhoRMs 525t
T R SRR L, “FRrA A#EE R [ 2016 4K B sh kAT I a T, b $g
FIHEGFALE 9 A KE-E R IZEHE T IR IR “2016 FHEW”. b IR RN R LE
Az 77 EK, AT b [ i AR A B — 1z, WIS AN IR Al AR A DLIREE 0 S
R TG 5 T A 2 A DA [ 40 o B 1R 7 57 5 A 3K — [ it R e 3% F) 211 K38 5 3o

TREARIEAR SRIE AR TR € 2 SRAT I B SR RO L 13T AR Y, KA

R IG5 B AN ) 51 2 By R A, AR Hh 1 R 75 B T e Bt N R B X 06 AR5 5V«

XA N BAT IR 2 Gt G 5K, R DR 1 DA B 5K (0 A S A0 ks Kt AL 1

H ST S5 U R BEAR N ] REBE o AR B VO B 5 B R Tp 2 B se 4 nl DLERE, {H52

MRS N BOE i 5 b B 5 3h 3 B i &0 A I A IER, Hfh iR R “ Rk

(misunderstanding)” A1 “#fii5 (myths)”. 58 RIVESR SCA R LAFE R 2% E B i EGEE, 3
A RAFVIBEAE BRIV LA, R X LR 9 A AL

ZoRAR RN E X CRHEAMBCET) %15 2% (D) BN EAEFFEL. il
KB HLE AU YE WTO it 11 A3 DU AL R EA RO T Iz 2 5 . R A5 2L
A, A RIS EERR L BONE o 24 b . RBOEE— P HE S 15 &bt —BOg il Bk
(@)K G H P HUE % LB A, “ ol anf” #MiaAEh B 15 45 K% (H24h
SRR — RILE A B o LR R B s AR B s A R .

VU A& i R A A T T I e 5 AL R T A 5 A W A 1R A 2% A AT 2
AR AR RS o, BUFREIRAAEIT R, B KRR R K
FEAE S M ? 28 =, T Rlar @ QBT e A IR SEV5E 5 S 07 TH A& 75 T3 SRR 4

G 45 F il R AT IR R A E A R S A SR ARGE, “HFRET R AR (RTE) 9 A 14 A
i, PESERFET 9 A 14 BERKER MR ETNRIE BRIR, T E IR 25 BRCR R45 fal,
kB R ERTT X I 55, H A SR W SR IR R & T B (e e Lk — B9 8, R0 R E i i 4
Az . BRHEZE 5o 3 B 2 RAE RN o s, Ry v [ SR R L e, o R R R R AR A
EWseaiim i, PRI i WTO #h, W EWHIE 2016 4 A3 TH AT AL R
RERREUS IR AT RB W, BERE R A, » e R R BN E e T I & U
7 http://ie.mofcom.gov.cn/article/jmxw/201109/20110907739824.shtml) . A3 A1 T2 % B 28 4 24 R AE R IH A
2= 1Jk“Speech by President Barroso to the European Parliament during the debate on the economic crises and the
euro”European Parliament plenary session (Strasbourg, 14 September 2011), HA¥#H KB EHSIEEW S . 24
SR BEHERR 1 A7 BRI B B S AR SR U I 0 E IR W A



AWtk? M=, MRS AEARI S ARAE? S0, Al SRR ) A= SRS IR A
RHERR T2 E? 1, Mt SRR T i R Bl

FARTEH E RS O AR 2 T4 5 AL ) 8 T, 1F 2 ARSI WL b Fe H X 2
— AT LR I )8, SRR 5 5125 LA SRR SEPREs BV B R MBI ZSIEHE G 22
RS A ] il A T o, R E AT A B bR e v bt s Bt Hh Al s R i A
VR, RZ M IE AT RINEZE N8 8, X ITHRI S 7 Sh JE L A7 b [R] B 41 i) oy — 247
o RN, SZ BN ERIAT MY I A 3R AT A R AT 5% B AN 25 RR X S Rl mT A8 IR AE 1 KUK
AR A B ¥ E WTO e [E 08 M4 (monetary dumping) Z515 A A SGIEYE .
BE WA, WKHE R AR DGEHE A B A K o] Re b AN B A i & B

MEBERHNSCE AT Y, X RLRRHIE A ZO0 o [ 22 51 SE PR DL sk = 1 A7 E 9 5.0 L o
Pt TR R 5 T A Bt A X SRR, TEIRE IR IS R F Sk AL S A R
ITBAE RS EIR, BARMRN T A MG L. 54T E L WTO Biseh EEAN R ML
K, BRI WTO B HFRIEERZIX—JeE 63T, BRI R MR iy ol sk bt g
Ph— A G BAR TTFAF N IRIE VE T EAS B AT 3 2 DR A 2 AR A2 i WL o 573 41 TR R B 1) 5
prEfE B P R S T IS A, R R U SV A R AR A WA .

A MBETT “ B K VR REE, V1IN %3O0 “ B3R ING” Bse s —
WRHE I AR AR o SR SCEARAEAA T B LA AR50 15 2R A, AL B 7RI Ui B
IRA — S TE AR BE 8 B> R SRR K WTO B bt B R Hh [ i s 22 et . 5 L AT
Hh BN R TS 2 P e R B S I DL DN U A ok B 5O R A Bl T 37 22 DR LA 1)
W, Rm% AR “ BN UL” DUZFERAT SRR 1 Ty iz, ARkl
S VAC/IIPRE S S BV LS TR OLEZD N

5. FiFrEL KB

BURHNIE ST R B FOBT A b N I SOGE 4558 15 26 HVE SRl HEF A S B oeRAE
W ERAERFEM R S8, BEE LA AR E BT ORI 18, BRI & RiE
X N B B JE FERRE B bR

BRI S R [E PR BriE A% (International Economic Law and Policy Blog)
A, MR AR R 2SR 5 WA L2 51048 “HEAETS
SPFHALATRT 25507 RIS, BRI AR NBFHRBEC S 51, MR THEHEE 15 &
Fo H 2R M s AN RO A, 388 AN 2% 3R SCAR IS SCIRE D7 THT 43 AT 1 38 L 43 B R J5
B, HRUEATA TN LRS84 “ HahA 7. sk 2 24t R R IR N

WTO (4BRKT 5 5 HTI) 2014 458 3 #1k3R WTO 7% % 5K Jorge Miranda h “fif
P EAHBGE B 15 47 & (Miranda, 2014), ARExE S 15 & 5 W45
AL SRR N BB A AR B, 20K R IR T R 4% 42 GATT-WTO i s AN
I o A 1) ] 5 T s S A S R v ) AR R3], AR B 2 — ANt B in A wTo A
A A 7 S S U, SEbR E R AR TITIH 28 5 2% 3k 7 S0 R 5 A 0 — 25 i e E Bl AR A it .

18 “When Will China's NME Status End?” International Economic Law and Policy Blog,
http://worldtradelaw.typepad.com/ielpblog/2011/11/when-will-chinas-nme-status-end.html.
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23NN 2016 FELLE WTO Jaf b [0 o [ S AU 475 TR At AR T 320 G AR iR R O 12
(EZ I ik 1 R B T AR SRR AR AT AT & T I 2 5 26 A I 28R DU E

%4k 2014 5 4 WiEEE AR DUGR PEIR L (Posner,2014;Graafsma and Kumashova,
2014;Nicely,2014;Gatta,2014a) Fl—F§ 1 =/ 4H%E 3 (Gatta, 2014b), MAS[E A5 ff ke
“H& 57 #il4n Posner (2014) A7y 2016 LA V3H B R AR & B 7%, At
TR IX MR ARAE T i %t 2 Ab. Graafsma and Kumashova (2014) 10 )Rk HE £ B 43 Hix — )
B, INRER 15 Z5e 0 WTO B FN — et HE “ &I ES (temporary derogation)” T
AR Ik B2 (permanent modification)”,  FE5K o BN tHBGE T FEAS SR B R EF 2 B 5K
N E TG RAL, H2 o E U5 & WTO S it — A .

Nicely (2014) WM E MM, A WTO B 24 7E S B M 45Utk — 57 7k 3% H il 35
RO AR AT 5%, 16 E G RS — MR R B, o e 2 [ 58 [ Al
A 35 K BRI AR AT AN & AR B R AR I AL B AL )% Gatta (2014a) [FIFETT & 2016 4L 5
WTO Jl 58 BT BO B A YR SE T I A 5 T8, (H & 225K 98 WS [ AS o5 A A DG 1k
Az 5 WTO #U—3 (WTO-compliant).

(ABRT 5 53T 2016 E55 5 WIAIEE 7/8 Wik — B T8 5 F e m gk sl bR % it
. Vermulst, Sud and Evenett (2016) A4, 2016 & LA Rk 35 25 [F AN RE 7 X6 A [ [ i
EHBAAE IS, R IR R ME B SE S0 HoAh 5 Z Bt it 7] . Miranda (20164,
2016b) X RFE Pk SCE, %) Nicely (2014). Graafsma and Kumashova (2014), DL
Vermulst, Sud and Evenett (20160 M 4T K, 4R82R H il 2016 FLLJG WTO A
SEATS AT R E R AR T S A SRR T AL, Li (2016) WA, HHE TAEA RS v LAME N
5 2016 i LS A B N H B3R 13 & 5 AN A ik HiE . Noel (2016) A HAETT
ZUF A WTO RSHHHEY , MCENZBGEAE T & B 7iE, IS S i & 728k 47 14
%,

VAR RV VAR, I 215 A RS2 AR v Bl 7T 37 28 B M7 ) R BRAS % . SE 1]
L BURBTFUIT (Scott, Robert E. and Jiang Xia0,2015) — #3442 tH— 4 AW WA, A
RIBR SR 7N B T 3 & 5 ALK 2 Rk 350 7 TRk, Christian Oliver (2015) fai, Kk
B — S g I 54T A H AR O AR P B T IR BT HAL, 6 RR R T 7 OB R B — i R A
I EAIHE TN, SO — 24 AR T8 i 3 o 7 . 38 B 15 A B bR e it 70 it
AN N, 162015 5 T 55 LUK A [ v R s 2 L B 9 T 3 2 bt 2640, R AN SE
AN K AT HEFE 2016 2 /&A 1 E i35 4 br il (Hufbauer and Cimino-Isaacs,2016) .

TEESEJE R IFO LeBF W FU AT 2016 4F 2 HFRAC4 Wi~ I — 40, MZEGE . BUA A
PSSR e A ot 1 R A E AT (R ENTEESGE ) AR ARG K, IO K
W E T A A AL A R RS 18, 3B KRR R S T E L EEK RS, mEIAHN
B A 0T SR 7E AR A5 AN AR T [ T 22 G 2 ANEA 58 =Ml £, AR AR T E T
LPFALRTR T ORFF e RE R B R EEARL 0 EIE AT NE A R TR BRI, AR
L P T b A7 AE A it AT SR TS B AR E A AR 2

19 TS FE RN ZOCIRBIRK M 2 1 251 5 455 A De Gucht 71 2013 4E3RIA 1A [N TH 15 4 J5 1 K
N5 HUAL I A

0 X —E5k Gatta (2014b) fEENIX A& RER BN (default rule) AbFRRIXS

2L “New trade rules for China? Opportunities and threats for the EU”,IFO, 2016.
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RIEHICRE RAB DL, [ P 2 A BRI T 5 S KRG BT A A I R 22 Bl
F AR E BT, 2 AR E P I 7 T AT G NI — ), X HVE SRR AR
BEIMEES . XL KRR (2015) N, REAEFEEIARA S E2TS
ZUTHAL, POAEE 15 46 () WiEiE, “— A ERRYEZ WTO #F 1 Rl i 1 [ Py ke se L 2
—AWHAEFA”, () T A& IE, BRTEZR (2015) N, 215 % (d) T 7 (2
T IEERZ “@ T G B, MiARMEHME 2016 412 H 10 HZ )5 (a) TiiE
MG BA&IEEH . B s, FIRFR AR SLE v Re. Frbh, fEH BN WTO15
JA4, BP 2016 4 12 H 10 HJg, 7532 EREEE 10 E AR BRE RIS, &84 7
W G ML ] EATY SR M T E AT AR DGR T TIAT B, i R 8] — 32 B 2 3845 .

AIRB (2015) A BRI RUAAAE 2% LR RE D7 16 D7 T 18 IR AL S5 %, AR E 0
Wi 5 AR mP . HE N BGE Y B B R ER AT AT E K, 15 ARl Y
AN v [ B T AR PRI I 22 FE, IR AE WTO — N . E A28 B “ e g st
L7 HIASE B LSS nga TR B . HAN 2016 LS K IE AN () 3 G T, T
AFE () 2 ) TA Ca) 3 G WA AR.

RIHCR (20150 A, BT () 3 (D BURIRAEAE, Dk, RI{EE 2016 )5, +H
AV AE R 52 S BT R AN, WTO HoAth sl 53 75 475 AT 2R a2 [ il B2 i HL e A7l R &
“TIHZGE” FAFHREN, SRAEWIRAL, A, AR T AUE R E AR B AR . T
., 2016 fFa, (a) K (D BUFERRNERE X ZR T E MV ZHETHE, IEE S0 R
FTIHZ T AT WA (2015) YONPMBCCARAAAERRITE, A UMIE HF A BRI v ]
(T A5 AL B B Y], RIS ke v JF Al AR 53 T RE Ak SR B LB AR R R A T SR B
REPR T BE K “HHETTEBIE 7, RIS A P ER S A0 AR B ) A% A R A
BT IHZ TR TR R ACE BA N B .

2015 4F 7 H AR PGB LG T MU0 “PEnE i sribn s —
—REAM CHEFC MBS SR PR, X EEGE 58 15 S R REEEAT 1
RGUHEL, X E N RFR AR NI SENREAT 1€ B e, T R iR Ji AR At 55 Hh B BOxT
FHEAT Tt P, XL 2T, 2015). BEZEEAN (2015) A, FEAHLGES
55 15 MR AFAFTFA R RE TEH Bt e B s S T I, ARt S 2K,
[ ZAEEAS T I PP, 7 EERAA AR . SRELE NI DA K 7 AT . B
TR T REIGIE Y] B e Tt Az, 122016 8 12 A 11 HZ )5, WTO J it FEAA
REARELAEH] “EACE IS 1A S

{E3E (2016) WA “FEFEAL 15 F )5, BREE 15 % () I G B¥E R4, (2
T F 538 (D) BB Bk, Jait, #EO0RRAERELIE 15 4% () TiEA
MR, o e [ P A TE R S B E TR SRR X 5 15 25 N N FE I R AT

2 B (2013) YONRMERLES 15 6 XME T IFEMRmH G, R ERER O EA G HE
SAGES TR A P R ST 2R E k. BT P EEARRBE T AT, ARHE AT EARYE
HE O E O E R TR . 22T (2014) AN, HTIEIBRSE 5 2 I 44 2R DA R 5B oR 2 42 1 RO AR
Wz 5AAFYER, 750 E S RO BN 20 26 1B AE T35 4 B #SL inl R [T, X —
i) FEFE WTO HELE R 7 [ P9k B8 E k. 9 (2014) 1004 2016 4F 12 A 11 HLAJE, WTO %
O E FERRTE AR T LU RIS, S e 4k SR8 T AN A8 v ] [ 9 A A BROSOAR JEAT P2 A LU ASE R D vk, T A FH 32 1
AP EMASBURA . EE S, P ER SRS TSR,
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254 (b BN AR R ) AR A SRR THIAE 1 58 WTO BRAIA SRUUE I SLI A

FSRRAINGEIZ (@) BT GO HIHREEAFITI SO, X« 207 0 SR LR
HA VAT A0 BRI B R WO R 51 A B B 7 RIS DL, e, 20X (2016) 7347 1
AR CHVEFRT FVCGEANRERE R B SR L SR AT R . BRTR (2016) AN, BUES
55 15 ZRIFAREOR B R AN ER — DN Hm Bt E S, MR AUE o 18 A A5 A L FE N 2
FE RN — AT E S, A E AR A AR ik

2016 £ 6 H 6 H, t[EHBIBEEMPT AR L @neer, WA R ESERN 2011 43¢
T SR SRR R F L2, 5o N R ER B IRAG i & st i 5 8 E
SEIE 15 A UARIE R, EE LA Z SR B BRI T B AL . AR A I U
HHJE WTO it To 18 2 B At B i &5k, AN BeAE SO 2 4k 2R H AR E T
WA BRI RIS AN RONR, BRI i &5 A 5« B 5K 7 A B,
SR Pl 2+ T AE A B 0 RR R A0 T R [ T34 R B I 6 L2355 L 7ol sl 257 sk AN
Flsgne, PR 46 25 R an Tk o Lok < EBALE] 7, A i s o o A A B RR R AR T
U hRAE . EAE M IN, 75 E T35 48 5 A7 1) R RR R el 2 S B 5, E IR T 5
HEXUIA A RR KR E R E GEbrRr s . RIEAESILIE “BRE” fukFER, 2k
R 2R SR HUHT I AR A A 7 vk (VLR 2455, 2016).

6. FEWSME

M ERE BRI FIRTEOLE , X “ HVE&R AAEN R EOR AR RIS —Fhik
N CHVESART BIREUE B E R R TR A (@) BN AR, WIRRON B
() 3”7 ¥ WAL “ B BIIMERE () - (D HUE 1 AR € 5
ERAG (@) FEEAEMBE IR R IES:, IR “fRE () 37 . HEM KA
B AR A A R R e [ B AL RS . “ B3l WEE “BOE (a) 3”7 RN
Wtk PO RUINAE AT A28 )\ Fh 22 %

B 1N R AR R R L i A LI R o iR AT “ BB, AR BT
W, AL PG I R MRAT, R ERE sk = Fe oA SRR . AR SR RS,
BN SR NGRS RAFIX — . o 5 07 5 R AN T R I — W R 25K .
ASOITRPTLEE,  H AT E B T ROHE T I B AL S JEAT ¢ BRI AR B —

e

B 1. % H%&FFA RS

(—) (=) (=) () (£) (%) ) UL
- &M B 1t fahs kiR B4 SR 1
B3h HUH HUiHa BRE P HEAL, FAE (78
&N agkit | | g i ¥k JiE i aik

BORIRIE: ARFIRIEAT e SO

B RV TR RHRRE T KRR R R ETIHETT ALY, R RCNT 78 BT 5, 2016-06-06
http://ies.cssn.cn/wz/sdtl/201606/t20160606_3059696.shtml
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MO AU CPRBR (@) 3K M. XAFRMFEESIIEX A (@) HOB AR TR AR A
Fo () FHBE TPIMI IR, — AR A R E A RSSO RS B S WTO S — B
BT, SRR AA AR o B A A% 15 SRR DT 1%, T PR 55 R T i
ARE, PITIAE H & Sk A G558 —RB oL, o [ SRR IR TV R R A H AN AR A
() RN A WARE U « IR, AF4H 23T E8 15 SAHDGVE SR M2 X R A BT SCNA S X,
CHVE R BT EEA () K.

S MO AR S B FE T 3 22 B MO AR 18 (E R B R AT A 1 AR R AR 10 DX )k
Ry, BURTERAR RN E T 35 45 # 7[R i i g s 20 (default rule) B2 [ % 704
B B AT SRAAAE I S e it o 6 b mT DL 2002 473 [E 2 MR 2 i il 1 2 0 M A R B 77 B R
%, Y EEF R ANES Win S st e, FRS R8T R AR B X T s
MEFEPEHASR FHANE (RIERE ) A3 [ N i I s ASCAS AR, X7 ANFE G “ 2%
] i 95 B8 2 S AR 2 i N AN AR A RRAS , T 237 & 20 R FH IR B85 Btk IEW B, BUEANE H
AN SR FH X 2645 2 (Nicely,2014,pp. 162-163 ).

S VYA A A P B (8N BRI B pe SR 3 A “BOH B AR ik <7 W, B ARE
NESA AR R AE, —Fho 36 B RS A 2 g 0058 = [, JESCRRAE surrogate country
approach, XJBLIRHE NIFRAE analogue country approach. = [E B 7 firfis B A E BN 438 K2 B A
W= E I . BCTIR T E S 5 RBURALY, EEALAEN C HVE SR B E AR R
Fo BT @ SRR IER BN E R AU R 5 = B s A E ik, BRI A T G
BARE ST S RMERE (@) &K

AR )\ B s SRR () FKik”, KRR 2016 4 LLJE WTO 3 E
A UAERBEET %, BONBUY (a) - (i J5 (a) 3G F 5B A= E LUK ()
- (D FETRE B EAMREET U, “HEFR” BEH 24 0Ae “UET7, HaKR
HMEAE T RTS8 17« FV& 2R X o B A R A >R (R 2 2503, SETRPERUNE 1 “ HVE 26317 1
FSEE S, MM T “H KA (the principle of effective treaty interpretation)”
EANMREEAR RSO EEAR 2 X — S TE MR = F AR 3 e R A Z 0L, At
B RMEITEHE AN E ST 15 46 () A RS2 — W .

LRI AN 2016 A LLUE WTO BRATY AT R FHRRIR J73%,  (HIRAH S B IE S 4 55 75 2]
EF 75 Cshift of burden of proofing). IX/NMW R 7E 2011 4F JECET X BB 4R 3L 55 28 055 8 g A
N2, AR 2016 4F DU 45UE SHEH 2B B W WTO U, BRI # 75 fE VR (Rl E T
WG G UL 7 v 2 AR AN ANIE B A B A AT WAZFE AR T 3 205 %44 . Miranda (2014) 3£
IR AL 10 () - G [RPIR SR 3K 8 SLAE “ T #F5%E (rebuttable presumption)”
Sehk b, RPER e b B F AN I B IR T WTO i 53 [ HEAT Jse i 1 2 i mT LR F 4 Bk
T3, SR EAGE 7 e 90 0 P e ol Tt L B S S, A AT RS S BEAIE U5 AR S AT AR AE

“TIHGTF M MERAEN ISP S, 1230508, “HEFRR” 3G (@ FM
SE SR FATHARA 28, SR 28 UF ST AT SR 6 F Sk 11 1 5T, B8 2 ke 7 78 R R iR i 2
AT T B R B R EATWAELE “THHET R M7, X—W AT 5rF £k “fRE (@ K7
T THI I [F) AT 0 B Ak 2 AN TG AR . —J2 58 15 SARAE AW KA IETHE N E, —

24 “One of the well-established principle of treaty interpretation is the principle of effective treaty
interpretation ‘an interpreter is not free to adopt a reading that would result in reducing whole clauses or
paragraphs of a treaty to redundancy or inutility’ Appellate Body Report, US-Gasoline, WT/DS2/AB/R,
23) ”(Graafsma and Kumashova, 2014, p. 153),
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FEARRH g h E T IHEF B WTO RGN ET A KRG o AMELLURZ RS (B30
Posner 2014, Gatta 2014b).

NP RE BRI e 3 Hh R AR SR ARARHEAL T3 o BRIMNE B R B /N g HY . iHfE
F7e o M A B BOE 3558 15 2 A I ARRRHEVE T IR BN L & AR ORIR 26 7 (RIS
58 ) 5 LA A5 £ r i A2 BR A SQ T I 48 B T 2% bt 2 i, KSR 2 76 50305 ) v T 1 o e
U SR U BEAT 1A% 2 ISR P ARFRAE T 7522 SRBGAH BN WTO BUE 558 15 % HE
B A BAPRA R, AIAE A JE RS ARARHE T iR B . BARTEIS A TE, WRBGESTE
BT R () Fg” FEMIEE, AR “HRbRHEDTR T RidBAT L, 5 N BE
JHE” FFARSE AR AL,

SHA SN “4EFE () R KHEI LW S AR EFE . Posner (2014) FiLX—
PreboWl . Hhont H Y SR iR KR B2 52 7 Miranda (2014) B % (a) 2R E BOW A,
[F) B 258451 356 B 22 75 TR AF SOW 200 X SR W o B S A A T I M JSi ThD, 40 Posner (2014)
ANFEZAE TAT B A, AR SN IR AN AR AR AR s V7 A Bh T 3R (i R SR SEBR A iR 5 1 o
Ml — TR, G RRBOX — 773, P ERATRE SR bR, A4 REE WTO _EiFil
¥ (AB) 2Tanfaf ity H B 4 E o

7+ JURE

R R A AR = SRR B P TR I 1) R B, 2 R T R A A R 7
S5 AN SCHE IR R SO SR I R 28 47 =, GHiBnTsRanfr?

7-1. BB

WA RIESR BT CE XL, S B RN BUH B 7%,
[ BN A ST I “EUH a ARRRRR TR, TEERARMEI L, MR 15 X NAEE, KA () - (D
AT WTO 85 [ A 2 A2 L BE 1 il ke e I 1 ik R B AR 7 i, (dD 3k
CHESH e EANEHAER (@ - GD (B, b B E e 7TEANSRE L,
BE—DERfR, B R B ARE AL, (@) ok SE A ARk 2 3, R b & 2T
RN “BOHEARETNE”, RN RRESSIE B0 a SRFmRITE

Xt bR BAT AR S AR 0 (R » R P ST % A XU S A K A BN A B E 5
JeJa AT A S T E B S ARV EIR 237 & IR T SE s R i BN SOCE B A5 i
SAGUE AR T S 28 B R IR A KA AE 15 SEAT RN IR M. 2001 4F 11 H 10 H A2 1200 ik
PR G WO B HE T E I S L2, 11 13 H SR e A il ELi b BN iR 25 5%
A PRI, 18 A TSP rp BN 058 18] 56 [ AT LR R SR B T4 SR 4] b 4k
SAE AT H AT R SR vk (BRI E 2 ARTTR TR 7.« IR B & 1

% European Parliament resolution of 12 May 2016 on China’s market economy status, 2016/2677/RSP.

B giEE e A N, AR “ BV FR7 R E T — Myl A, REE EEZ—A
PRI, B — N PR A

27 The Appellate Body (AB) of the World Trade Organization is a standing body of seven persons that hears
appeals from reports issued by panels in disputes brought by WTO members. It was established in 1995 under
Article 17 of the Understanding on Rules and Procedures Governing the Settlement of Disputes (DSU). The
Appellate Body can uphold, modify or reverse the legal findings and conclusions of a panel, and Appellate Body
Reports, once adopted by the Dispute Settlement Body (DSB), must be accepted by the parties to the dispute. The
Appellate Body has its seat in Geneva, Switzerland.
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—HTE, WA RNEAL . ARSI 3 AR SR RSB T AR LA AN [ 7 i )
KRN, S R o [ B BT A T S 28 5% 2 A A TL AR A O B A

Bt (AR ) HE S [ 5 5 PR EHE « E/REIRMTEEAE 1999 4F 11 A 15 H
PHE P I S b XU PR H - CF RRAD R R DI AR BEMRE D 1 e 22 ) fL
AT AN 73 P Xt 32 1 T SR H R 1) o R A It LB S AR IR SR P X AR TR 57 IRe ok
JTE” o ZLAEBR R A BN B X L 2 R AT AR M 1) 0 2 O B - JRATT R B 523,
RELIEF IR DK AAFAE, HRABATN N EANFHEESAFAE S BN . (RJa IR
W) e RN RRR Y J5 5 R 15 47, XA 3E E B 5 AR 2000
2 710 HAESREZ W e R AFUERR - SR E P&+ IE N RREER

AETHATE RS T2 7. 2001 4F 12 A 11 H R E 5 5 iR AR KA A R E I
SR S AHLUE B IR . “ T E MG 15 4, 52 E A Al WTO A 7% [0 o [ il s A5
B A IR AT BE T 2R SR R IR 10 AR T 3722 55 T VR R T B e 7

2000 4F 1 H 24 H 3£ E g0 s A (5 26 B A e 5 238 S . B R = A
NI 15 48 P fo¥F 25 B R AT A HE T B 20 5% B 53 it R 4 A5 A 5 1k 735 « 72000
2 A 15 HEEAE R TR EDSE BT TSI “Riidy: JEmiaiik” WMo+
e b A H S8 B H s s et R i 2 Gr AL K i, wT DAE NS
15 FEA MR EBEO 47, 2002 4 10 A 3 HERE W 51/0A %= (US General Accounting
Office) 7E4r T BT WTO oAt sl iA BEUR AR 8 H . “IX B8R S0 VF WTO Ji b [ %
] 11 s A 1 2 ISR AN [R5 5 RR 8 15 4 (3] 2016 4F) 7

2002 FF- 3 H 5 G iR AR A [H 2 4 kb E B AT WTO & i TS i (Report to
Congress on China’s WTO Compliance) #§Hi: B8R A [E N 50 155 A5 P 252 fRAIE [ i
Yylal WTO Bt E 8, BN Bt B4 L7 T B AR AR 3 26 B 3O A WTO bt [ Tl
T NPT RIS HE AT 58 A TE 5 55 (O IR B P AL o 30K 495 it (0, 58 50w A R (1 £ it
P SRK, FovF WTO 5% [ SRl o 3 [l P T s et sl i) o Lk 0K & 12 48D, e
PRGBS GEF 7 55 LARR o o [ Al s A0 2 - s A ) A R 0 R 8R
FRFERIAETT I 25 757% GEH 15 45D o AN AR U AL IX LE B A R DAZES 18 52 52 1)
FEARM . TAMRRIF . EE T 5 IRARKILGEFEH S R RIX M, HHELD
Ui B AN, AR CH YR SRR MR N B RS R OT R AR IR A N ik

7-2 ATFEREBLRE SR

A EMECE s HE 1 IR AT R B AR R RI I AN AR — 2 (D) 3 —
FIRE, WER EARYE R WTO B ot B [E NRIESE | H SR a stk W () FE
BN il, =0 (d) FEE=0ME, R ERYE WTO Bl ot F E NERIESE |5 —FeE ™
MR TS T TR & 20 54, W () 3K AR 1T 34 4 5 R A5 FERHZ = BGHT TEH -
AL AR A S A ) e ez 1R AR DR X AR 8, AR« H S TR T
rh - T I VR S R B ARE VAR, R AT AR A E SR Crebuttable
presumption principle)” H1[E B A7 7E XU i g 47 V& #8476 52 A 42 M DX A 1 A B AR o

XA JFEIAS A F- AR AR WK E ZOMN GATT F5E A DX 5 M R iR i “ e 444
5EJ71% (all or nonthing approach)”. %57 5 MUMKEZE A 51 NJETT A& D NE S, G T
FAH4E 60-70 AEARE KT AR BRI S HTE I KBS (GATT) BRI Rk . PRI 5T
1966 “ERG i RN K GATT & Hiip & br ki 5 W B S A Rk 26 ik, (HAR X >
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(1967). Z'H L (1971). W H| (1973) HRWE | RBUEHFFIR %3, FE GATT B iR
] o) TR ) S AR Rk 7 2. BLARAH DRI SRR EE SR GATT R bt [ St Rk /7 VA B 3
X741 (“appropriate and not unreasonable™), SR BR T e & e 1 i [ S e B U BSUR
3R SE ], AETTI AUt AL ST “To Ak AE ” Jr A EIN, E E A B AT B SR
AR (Miranda,2014)

bEE 20 4 70 SEAIRBRIE FKIT U4 T oliE el 2 H 1] S5 it 7 3 2 ele B T T30

50-60 AR HT 3k 32 T (1 AR 5 B8 B v R 2 5% B 5 2 e T R A il i B, 43028 A DA
DA B WTO HHOVER fa S . Bl an e E e B RE K “XUR” 51 5 RBhHs a2 44 1988 4
S vt E LA A, AR AR B Tk R R R 4 R B B 2 R, BT B AR
S B A XAEE (capitalist bubbles)”, R REAEAESELE “ B T S AT
(market oriented industrieis: MOI)”, PRI T A#H FE 75 X %) 17 . 1988 4F 8 H 3 [E miff (1988
LA R G TEAR), BB E T 3 ST T, AFE T R R E T
USRI A% S 1) () 520 B S rh WA 5t A 1 58 2R 5 78 35 EIAH DI S e v G ] 92
XPAIZE A R [ 2 38 0 T S 48 B T 0] 1RSIt BT 3R A2 203 [ SR v DA B LR [7) T
W R MAET RN ER T ES, RERERMEZR LR RN L LG RN, Hr285E
Jdo AR TR WEB IR BAME AR, WNEEAERECOAGHE T2,

b A AR S X R NSO B B . P 1992 SRR DAL AR 2 X
A2 GEAREI SR Hox, 2 B AD 90 AR i RN AR AIBE A B B, o [ 23 20
REEBCETT IO LT A2 G A o 52 5y Ml 5 T LK A 57 5 O ] 22 I o 51
A, FEARNRR T AN BB AR R IEOT 228 AR AR D7 TR 1/ ER i ah, B L
1H:22 90 AU LA L7 AN 57 55 58 Hir 28 5 2O BREE AT o A2 Al A4 775 T A Al
ELB R T R HLIA B A5 A WY R AL, T8I 0 ) BB A L AN A B Al A 2 R o [ 22 G 4
KR EED Ao NG AR U AR SRR A KPR 5 R B SEBRTE OL, 3
AN 5 BN AR A5, A0 o [R5 B B U A R 7 i IR SR T R FITARA 1 “ AT
BBCE RN 7. (ANBGE ) EAE WTO B GR EFE 15 SR P ox e B BE F1RS it S
TR RT R AR RS 7 i [ I e s 7 T R U 22 T4 o B B PR RS R T i 1
BRI — s eI Pt Fo Ve ol AT RTBUR HUEE, Ao SRt R H i 25— Mk
Jritse ZRIEEHE BRBURFER VA I B IR WTO B

7-3. FRHERE

N HESOE BAESZ IRE IR 2 U, B 1+ TUeE IR A B i 2% 3, e B AE-CAE 1Y)
BRI AR T AR ORI TOIIBR B AU 5 IR Sk S5 o JRAT HAU RS IR Sk O I 1E

28 Omnibus Trade and Competitiveness Act of 1988/SEC. 1336. STUDIES. (a) STUDY OF MARKET
ORIENTATION OF CHINA.—The Secretary of Commerce, in consultation with the heads of other appropriate
Federal Secretary, shall undertake a study regarding the new market orientation of the People's Republic of China.
The study shall address, but not be limited to—(1) the effect of the new orientation on Chinese market policies and
price structure, and the relationship between domestic Chinese prices and world prices;(2) the extent to which
United States trade law practices can accommodate the increased market orientation of the Chinese economy; and
(3) the possible need for changes in United States antidumping laws as they apply to foreign countries, such as
China, which are in transition to a more market-oriented economy.

2 JEICH 8 TN 3 [ SO B AR ) s 2 A W, HEBNIX — B2 SR TR AR 1) — A ISR 2R IR B R B
S E 23 R 7 4 B B 2l 1 20 40 80 AEAUHT HIFT R AR B 2 w50 18 5 A U 57 e fifs 72 1) 3% [ ) 2 1Y
] SRS SR s A M 5 2 PR B S AT
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LSRR X E MBI WA B, MERFEM S B “ HVE 2637 4R AL,
AR EA N2 Z o MBI G EEZAG W R .

R “CHBRINU R BIFEEET 5 A ¢ HE & TR S MBI R .
“ A BN IIRAT , o EBUG KT S IS R RN E T 7 22 5 A A As e
TS NRCR . BRI, T 15 AB0E 1 SEHT R A Lk S U R IR U5 1 o
s PN 5 AR 4+ A 5% [ SR T 30 28 T A DUSEALE J=) 51837 5 S BT 44 485 S U AR5 IR T
%, RETEEEHEERASE . AR T CHEFT AR E RIS WTO f 57 [E
AN E TG, “ AN B SEER = 78 ik Ak iikdE .« B BARIA U 22 BURE
G R R T AR B S 3, XA AR R A A B W Sl B e SN A3« H V& 5%
A KRB 2 RBEE T3, FEOHAT KA T HoRVE SR SEERR S, — S ]
BT A A S B R, TR RO R R S E 2 R H
EANUL” NRIANBOR SEE R # AT R, W R B — JHan W1 6 e 5 “ BOH B EJHE” 1
1Y, FEESR WTO b1 JEAT “ H¥E AR 5550l b BT In 2 5 A& 2 73 JF Ak
B, AP EN © HVE SR MR ME R A LR A B A2 1 SR T

TRARFARBRTT KT E AR T R IE A B R . B AR 4 A H
A 2% A S AR SR IE SR B RE LA AR HIVE 26307 LSEE 30, ARTIA JRVE SRR IR A 19 7T REAH S A7
FESERPIOMEL S o P ABCARAE “ H& 26307 RBH “(a) - GD” Ef “GiD7, AN
MR AT AR AR IR B IREZ A HUE - “ iR, (a) BURHLE MAEIIAZ H 5 16 SF£4& k7,
RLA M T IRT R B G HE I SR B W BRI AP R TR . N LSO GifEILE, KE NS
R PN SR AR AR S 3752 BEORAE T TUAE A DR B S U R R v, BT 5+ 48 R O (@)
FERIFLT G WARPERRASHNRENL, SEETTHRYITREES 15 2% SORWIR I AR
() XK (D 5 G PH, JERMFI M TFHABRER T A 2K (D) 5 (D M
FAT SRR, dbaf S 3AEN, ST EAS () FRR “HE KR £ 24 BEHU0E B
AN TR AR K IRAE, SR BAT BT b ja R — 28 5vig . [ AN SCWE TR X B B H 3
PO AN FSE AN 18 sk Z AR AN K AR AR WL R AN IR R o AN A B A A< S
WETE M 5 B W BRI JRUE A T R 2 A AR BRI R 9 0R, N 4R
Y, AT s BRSO S 08 5N JRE AR AN Gy 58 J L TN
SRR A TR, AN nlE IS % — BN 8 4 v] DL . R AT T S L E T
8 D SRR AR, e H R AR BRI 7 S LR IR E 2 5N B L TR

7-3. RS HEI&

hul

S0z vk AR I ELHE 1999 4 Hh S8 XL WA SCARZ N TAER)—ALAT#ERIZ, 35 15 % (a) 1
MRV L REETRY, ZECHFARMHH, MREE RN —BiE. KER: PEERZTmS
LR MHAGE, (IR TIEA R THEATT: EH T MR mT LLPERT, S rb 5 b AN RELE B H AT EAT M
BT HZT AT, TR R AT DA b 7 A SR . 77 ROWE RS0 s b [ 2 5 T
AV EE, ERMEG “hEERZTHCKXRTHAT” SRk, hITRERER SRR (R
AREUE R & T A5 A, WA HBREN ) Zal, s ek, WL ir| R &iins
BESAE, MRS AR BN A BB . 277 [T P o7 AR AR, T () BRI B RTIIF & (D
HA Gi) Ho X—RAFGHRWMENERRM A, (@) BR—AVEME, FEM (D) BHHFS G HAAS
E, Gi) H RIS SR AT R SR R (T “ S E T4 0F AT (¥ 2016 [l 7, TUSHT I,
2016 %5 A 13 H).
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A4 5 12 H BRI g8 A A b [ 725 A ol s & o B s 7 RIS, N b
BRI, AREEPHRE “ HIEFF” FUEEN GG HERRPT B T EBUF 584 B
EERGEEF AN “MpA T in” i, WA e W TAEHS RS, NS Eid
ST NEBIRE, “ARAEMERN” BRI — 5. BE “H&FR” B
IEIIZD AT, ARG R m L R BB I A A T SR T SN B T 4

H AT ERETEIEAL T 5 SE LI AR R BE VA R 31, B2 5 1 I 4 B JRAE 254 th IR A7
FEAC, RIS A BRI R HE N SCBERT B, A BRVE ™~ e d ) 5 B1 5 P RIS e, 4560
175 I [ A A PR 2% R AN by SR i s g o I B A ik [ 5 7 b e A A 77 2 BRI R
1113 ] B 5 5 AR AR AL T 55 %5, AR TR e 3 ORISR ) T4 2846 51 th R BB i
H, RIS 5 0/ £ SR BN B . X3, A “ HE &7 lUCCE o —
NEREFE.

M R BSUR [R] SERRCH Be 3 W i A o R 5 A AR — I R BOSR A 37 COR AE S  E
B fEFOHET “ BRI S E, SR EE— DT U AR B AR R SR ST AR P [ T
W2 GEAL, AR EIESR WTO B 51 FE 72 e B+ T4 23 5 2R A B AR R R O i
AR EBAT IR BRIE RS R TG . “TERSy R 7, EIKIIRIEE 15 262058 WA IF W BUK
VRS T S S AR R A — 55 K IR AR AR D7 . TR WTO it
BOTEAEINES “HEZH” WE—E, PE BB BA R KEE, ERKAE KE
TSR LR U7 T AL T B AL

AT CAERAE A SR A, A B B AR INRFASE R AN 2 K HETSE
RS T 2 ) X — 1 DL JE G T ST AR AR, ZIEAE TR SE “ HVE 263K AT 1)l ol
T [ T I e R L BOB PR T AR IR FansE 7 7 14 H WTO G52 s B IE el
A R A L N SOE 52 15 4% () AREUE 4 AE 2016 4F 12 H 11 HEH, WTO
8 O3 L A2 o e (R A P < A S i R A e X it S R AT AT 1) oy 15
AN E T2 Gt L8085 S B Jm i A = B sl B a2 5 ALK& 1, FF54k
AR K e B R A AT Ml et A 1] A

EIRH BT BAIRIN IR R, SRR b B BRI A A I B S5 S 8, MoR 5 T sk
Brarsp 2l SN TR 2B A — B RIEKRE, FERSRX —HEHXERXE A
R BRI, HSHE e 1 S RBCRAL I R BOR Z2 B0 7 . 257 AEFERE B B
BT R ? R REGIR IS ? SFIRA RIB I WS 2 4R 5] kT2 Rk, JF
X3 [ A B A L 2 WTO 203U R R iy S5 iy SRR

MEFMEOE, A REHAS AT 2L WTO HEZ A SRAGME G — Fim] e 2 i [ e 5 il
WRARR 1 “ AL BARETTVE” 308, FHAE “ HVE 50 B a5 R R IBUE A 7 ik
FIRMBER, FFOREAE WTO HEZE N URid Sram il LA FOBOR . —RAE I 220k “ B AE 7
%7 Bk S RREYERF “AERRAETNE” YRR I8 FRAZE SRR IR . =R R R
AN B T 37 22 B 7 [R] i O B 6 BB T & A “ s e iz ok A8 JR, (BRAT R “HeE T
okt FRIE SRR B O

8 RAMERFFR T 155 Fil

8L “LE[RIN T WTO B 4544 12 AR TR ETEF a7, —WM, 2016 47 H 15 H.
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A BCE F555 15 26 () FRBUE M SRAMWERFIR %, BBCER “ Hk %307 AR5
KA SIS E bRk 22 %0, SRTAE AR A AT AR SR 7 Tl A7 A 4P o 5 [ 3R L
R BBV R R T 125 A R B Xk o] A 2R R 2 B o 4 i T X AR PR S I ISR R L 5
WL GEBCRTT B, W RERR MBS IR SR ™ A4 B0 . BEE “ Hk &0 2IA
X e ] o 5 BT R e L4 52 R R A ik s B R R T Wi S b 1 7 7T e i 35 1 7t
PRI R 25 W LR EEE 15 2% (b)) 3Ch R MR IR T VB RE S R

8-1 AN X J 14 2 3K A %

S AU A 46— FE BURF S WTO I xok 25 ] H Aol o8 S IBBURE SRAF AN AT 9 R U R
HESE B . WTO S AN B SO 8¢ 5% B s A $8 B 0 i 7, X v ] i S A S A X
G 1 2% SR BILCE T S 51 IR R E N 08 1556 15 4% (b) 3P (b) 3KE et € WTO SAM
RSO T G, (R RN AUE Wb aE A A A R R IR A, 3% WTO Bk K 61 AT
A5 25 18 3 v [ [ P 30 19 R 2% 1 I AR Je B8 FH A 3 2 RE X — ) B P P 0 S AP0 8
RIS T7E . FEE BRIy, HEERIAT, 1% WTO 2 R 53 78 7% RS A4S F o [ LAR #4500
MZFAEZ AT, SR B EBUA TS AN S AR AT B 7

FEARARTAAEEE (b) RPN AR ST T AP AE 7 BRI A Ak o B0 I “WTO He
e ok, R EINIAZ HG 15 45 58 2 B0 X b [ AR 2 5 iR Ao, Bl g4
IOV X e I b 0 it AT S U AT S U 7 I P 5 = I AR AR i %2, 3
SCYHEEAT VLK T W, AN A T4 S X T idad i B V& 2 0E 1+ R AT R0
(b) 3RS 2% B I Ak H 3.

SN AFRAT T 22 5 A8 At e Yo Bk B AN DO VD B EAR RS . FF RN AN, 18
AR T E e B UE T AP, U WTO Jl 53 RS s itdi e ) A1 (kb
IG5 S AN Tt D52 ) FERAE AR T LRI, SR o ] 0 P 2 7 A B 9% 2 o o B
R PR A AN A LSEBEE (b) AR FI L, AN 5 T A AU AL R TR K
H i e [ g E IR T 372 5 AL Bk 1, 41 mT RE T I S AN U 4 R A i

FRUA L IV AT LUAG St S T 2% A LR AR J2 05 95 Pl RE th AN HEfg
(b) FkiRJa—BObE “fEbH ST ER, REWAT, % WTO 2 H Rl 3 752 A H b [
LM DUAN 26 AF 2 A, SRR SR TR DU AN SR AR AT R B . 7 Heh i m — )il “ iR
AEOLANZRAE” RO b [ E A R BLE TS LA A, TAE (2 FRIRT WTO BRI 7E S fil
BRI SR DX 1 75 9 A A g ak o [ R AR BR A PR 240 58 o I WRE WITO 8 7 P SEZ it s A I
JTERE, B ASBEAR ORI 5 = B A AR AT 9 2 A B S AN B

(b) FHNEELESE: F—, T WTO B G EDS A 1 S0 SR 2 SR
A8 AR K IR SR PR IR VAR o 55—, v L 3 T S S A DX 53 P 7 R AN e J L IR T T
W22 5 sk SEAT W /2 T I B 26 AR T IO o 55 =, 6 Sk DXl 7 R A B S AT T ik
ArEIEL “ HyE S MEBUEH . 5500, ANFETAE 15 SR A St B AT DX 1tk 75
V2T RE LR 35 = [ 1 DU A% A IR A » SR S R DX P 7 vk I 5 0 4 o 6 ) P 1
DUANZEAFIM LR o

2 Ot Fr 5 5 A1 93 S A A SO BORESC) s i VA R, 2002 4, 27 1789 TiL.
3 7] 32,
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TR, RIER AR, ME N0 E R WTO i it Bt ml g R AR H O E F
Wb AE N S ANUG T 2 A b S A, 5140 2004 4 55 [ X6 I8 KR 2 SRR s kI I 1 2 e gl il
7 EE N i AR A3 AE (BERZE, 20100, AR A E N HCE PR e ek a0 &
Stof 6, ] T 1 S kI G R s SR S 2 5 . 5kt (2013) HIF 7T 351 1980-2012 4 [aIx} s AL n
FER EEL B, B E AN R, RIS AR G B R A = A
3, SR T IS [ % v ] s MU 2 R P A S M E S TR B0 2 . “RRIE R, BE
R E e R AN A REAE, & T UM SR A MR YR 25 ) R <A SR v
KA T 2 5 T R e . BT A R TR RAAEE L PR IZ T T 3 B — 2R
TG ERIBURT RS ], AR e G FH R RN B AR) AR v LAY 100003k AN, T IEUR
I E A ARG ERRE . BN T AN R 25 (56 2 R T E PR A A e, RAa %
YEE LAY 4 T R P L P Sk v o FE T SRR AR T 29 R R b . AR S N B LR T
17 5k (2013),

8-2. S X #% Y [ £ 48 R AN BUR

S (1930 HFRBUED JRER 303 Z0S SRAMUE T — O, “AEMTEZR. MEE. H
Rt EBURF . 508 BUR A HABEGA 20 ST R B R AT MU, ROZ AR A
Bio P ERIENR AEMER” —HRARE, FEERAMGEIFARAREH T2 5E
ZKo PRI 1983 F-38 [ A A 1035 44 TR IR AN Bk S /b 58, — e =3 RE AL 1 Sekb I
EAEH AR GRS B1, TR By J1 5% FE xh e 2R [ 5K S ““ XU ” I 2 BRI
VR T — SEAN R B AU PR S 3

1983 £F 11 A, KETF BN~ 7] 552 ZXNER) T TRIZ R B B2 AGE Te M BRAN 22 4T
AP AU I FR TG B AN A 7 S5 ARAEAT R AR (1930 SR RBIED 5 303 2 “ARATE
K7 HE, WERAERMEN TARMISAT CRkE, 2012). SRTMELE PR 555
ARFSRE, e 2 H SAMEE ARG H T AR T 20T B 530 HRig i A Al AN IRSE [ v 45 B e
Rz B BI5C H E PR ikl . 1985 R 1% bt B BlJE 15 7€ i 55 AR EUE . I SN AR
G T AR IHZ AR, R 5588 -5 Bl B 51 5 3% Be W AR S A JR T

F5K MG 8 5 [ PR SEBEGA Y, AR T E SO A EAAF AN, 2
FEAT ROX S [ AN I AE R BOR IR o EXT AR T 28501 I S BUHA R, S A VR SR 11
T B E TSN P ZRE T R U IR AL, SOk s D X 7 R B 7% . [ PR 5 Sk e
AT 55 50 5 S LA 0 HE T 22 B 1 S 1t AU R T ST B NS S TN 75 T8 SR U Xof

¥ AW RE A RIAEEZRZEN (BEREMEE. ANV EEAR (B R E .,
RORA NSRRI E MR i A P AR ) L WS i L R R 3 B X e A Al 22 B Ok,
. BIED 45 R (2013)

% [W]henever any country, dependency, colony, province, or other political subdivision of government ...
shall pay or bestow, directly or indirectly, any bounty or grant upon the manufacture or production or export of any
article or merchandise manufactured or produced in such country, dependency, colony, province, or other
political subdivision of government, then upon the importation of such article or merchandise into the United
States, whether ... imported directly ... or otherwise, ... there shall be levied and paid, in all such cases, in addition
to any duties otherwise imposed, a duty equal to the net amount of such bounty or grant, however the same be paid
or bestowed. Chttp://openjurist.org/801/f2d/1308/georgetown-steel-corporation-v-united-states)

% 801 F.2d 1308, 8 ITRD 1161, 4 Fed. Cir. (T) 143GEORGETOWN STEEL CORPORATION, et al.,
Appellees, the UNITED STATES, Appellant.Appeal No. 85-2805.United States Court of Appeals, Federal
Circuit.Sept.18, 1986. paral.
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BT EFIBEMYE . FAFEE—25 EURRISEEBIRK R EiRERE, 1986 45 9 A _Erik
BEE AT, SRR 55 E0OAE 6 I SOk E A AN 1 T AR 456

5% 55 8 S EIREBEER I E SANIEANE T AR T 25 E 5K, AR IF AR T
AN ISR EAE, T 03T 0 A R NIRRT R R 5
Ko BUNHE TR A AT s, DA 2 SO 75 A B A= i, B 50K
75, BURRTEE VAN 25T E 2 B BN o R b A AR i U e i SRAFLE RIAM G
FEME BT AN )T 2 [ AH SR i B o0k ) DA TIT S 22 B A 18 A7 e 1) T sRAF AE IR AR IS8 . 58—,
MR 531995 A 25 18, 5 [ AT S AU 25 oS Rl 22 5 1R A 45 BRIt 1, AN SR BRI
EEAN S BE R E R 2830, TRIXAPIRE =R IR AN R A 7 =01, WMo 7 — B l5e
Rl — M AR B AU it N2 X 56 A I8 T AR Tl S 22 5 [ X i B B 0 EL ) 1998 47 3¢ [
7o 55 B LB 1 A B e SRR ANIE AR T S 22 5 [ S S U AR i a5 e £
TR ER AN, FRATHE & AE B TP 0,

AR TG i, B S R R o 5 PR 1 4 A8 T D55 4 G
12 5 00 R PR, S -3 ol SRR SR 35 B B R IE Tk L3 e
BTN, 55 A 7 25 N o RS S A . T 1991 4R 2R T
(Lasko) 447 IR 24 A1 L0 1198 S 8 R R S AN S, A0 5 70 Rk A
TG — 5, R R A BRI 5 MR B MR e 2 B R, 1 50
e ] R Al S g T8 5 0 Pl WA TSI KU 7 538 PR -3 T 28 5
SERRIE, AR e i SRR

ESCHERE CTRIBOE T RE], MRIESEE (1988 HRLRG H O HIEAHE) » MHAEW
W22 GEREAT SRS R BN AT IE A R AT R, SRV R SR A B S
EERIEEME (RKE. REM, 2001 . XEHEEMEGEEANTEGIETT LT 4T
RE A T I A A, AR R AR ke e o0 1 T AT e S S AR T Sp e DRt il , T SR e P Aok FH I
FAR TR T S A B A SRR IS b A 2R K S BN A BUA BAT AT AT o X S AR 22 1
RIS, BEAR—Tis 3 A ER T E S A% A A w0 FH R A R AR, D FOR A A
WA A R S I AT BUIE Al (5 2, 2007) , PRI SR 24 T R 1 i XU 38 17

1o 55 AN AT 17 33 SR 0k e L3 1 XU 3 Y B AR B E DU AE T3 3 R 7 b A R A
A5 5 TRIR SRR G DX 5 o R —AMT W E O T I 28 5 3 R AT L 7 B 2 7 A6
BLFER R L7 i AN B RSP _EANSEBUR T 100 45 & dh i J@ AT ML I BUAAAT R A4
FITA 1 2 BERRAE, 25 A A dh TR A2 SR RHE R AR R AR B TH N A EME SR
B T 37 DR W A% ST A5 o 5 [ 78 25 8 A 0 i [T FR) PR KU AT ML AN 1 I B 2% A, R T

37801 F.2d 1308,8 ITRD 1161, 4 Fed. Cir. (T) 143GEORGETOWN STEEL CORPORATION, et al.,
Appellees, the UNITED STATES, Appellant.Appeal No. 85-2805.United States Court of Appeals, Federal
Circuit.Sept.18, 1986. para2.

% 801 F.2d1308,8 ITRD 1161, 4 Fed. Cir. (T) 143GEORGETOWN STEEL CORPORATION, et al.,
Appellees, the UNITED STATES, Appellant.Appeal No. 85-2805.United States Court of Appeals,Federal
Circuit.Sept.18,1986.para 42, 46.

39 801 F.2d 1308,8 ITRD 1161, 4 Fed. Cir. (T) 143GEORGETOWN STEEL CORPORATION, et al.,
Appellees, the UNITED STATES, Appellant.Appeal No. 85-2805.United States Court of Appeals, Federal
Circuit.Sept.18, 1986.para4?7.

40 19CFR Part 351: countervailing duties: final rule.

4R (1988 LR A A MTEAIR) BSOS AN AT A P E M SRS 0L T R S AN 1E
TAEBHAFERK . X5 RFUUGHEMER (g e whifiz, #IERPE (20000: (EEXFAMA
GPFAERED, VEA A, 2000 4D
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SAMEIEA AR E H TR E X CGEHBH. 22k, B85, 2006) . 1993 FE4FXT 3R H
H RGN AN FR S, SRR R R R - R BERAF T ((E4. Hi%, 2003) .

53 ARBR B AL R I AR RUE KT AR TR 28 5 B S EAT AN R &, A RRERAE 2010 4222
AT AR X T 32 40 5 16 5 P ] S e DR S A — R AN - AR TiT S 22 5% [ X o 5
TS 545 . 56 [ 5 BR HE BAAM WTO i it Bl R AR W 28R F T SRAULBL 481

8-3+ SR B BUnt 5 2 [ S AU vk A

1999 AT (R E XA TR0, Herp S BT AT T332 88 20 WERE  H BA 14
X F SR S AN VI S BRATIAE A B AT ] R RE A (1AM 2 R L5 RS o [ 22 5 ) RS AL
P2 it e 1 R RN RRBR T VAR, O e SRR B A ki i R
RE . FEF BTG B S8 TRTHHIE ST, i &R L E 2 J7 RS iR A A %
LY, BRI R b B SAMNU R IR T3 7%, AR S S ANV 1 T B 5 AR

2004 £ 6 J1, INERUIAR S BB CREAlEE D EE) AR, B BT
T3 A ) RS P, R RS v L 7 i A 1) S 5 O 2 S L A s e i S
P AT Ml AE 75 O T 37 3 AT M P R TSI Bt S AN A A o [ 0 5 L 1 DY 1kt
o ] e b A S AR B A R T 875 ] — L T W S A O T 2 X AR g B s, “ A
IR G AN B ) ol G Bk S AN PRSI FRD B o T KAl 5% ) 3= 5146 B b
Wik g ] o [ R e VR SRAG Bl S8 MG 2 7 2 7 HESHAH SR BIERE /Y, 2l 2T
55 77 B 2% v AR 5 [ Aot e 7R [ 50 P S A M 75 i A% ek R S R AL 3

2005 -3 [ [ 2 A 3B LA 3 WA 2] R - JEAE R A (Phil English) #2758 (35 57 55 BURI
TR K. 7T H 27 H, FEE BT (GEE R DBFIPATIER) . EZ@EENT (1930
FERFLEY 5701 () (D WIEILE, #RANEFLEHEEY KBTI AEFER. Bk
MR (1930 4FCRiE) 5 701 (a) (L) Wi T “BEZX” s b “a3FdEmn gt
EXR” ZFE, FBTESE 77107 (5) (B) JaiAN “RTFr NRILME, WnRATENLAE T
SRR i 26 21 B O BRSNS, ] A A o [ DAAMRAESE T &, F 2 7 43 2% 18 v ] ) S B i
B, FEARROEEARAE” (GEARZE, 2012). (HAAMEHR T — RIS NS 5 IR
WH L HERE, S RETEIADRERSWA T ARFE, FihAGEAE%®.

2007 43 [E 2 W B A B 73 i) P B2 HABVEIN S, — 2 et R4 485 T B 32 3 130 D3 ]
K- 34k (Artur Davis)$2 i (2007 FEAETIHL R AN REEZE)  (Nonmarket Economy Trade
Remedy Act of 2007)*. & 2 Be il 572 g e il 1 A b % %8 ”(Stopping Oversea Subsidies
Act of 2007) . PN G AR IR BT HE T 7 20 0% B 508 RN B PRt E 2%, SRR

42 “Moreover, when we apply our countervailing duty law to China we will be able to take the special
characteristics of China's economy into account when we identify and measure any subsidy benefit that may exist.”
Fp 3 1 57 00 B S A $i5 B http://www.dayoo.com/gb/content/2001-11/07/content_266759.htm

8 FUR A H CEN R AL R WM AT AR, X FEk O b i 5 TR T (EH
RO RRIPATIERD . BANERIEARSAF BT, (I 2 /NG A e G T I o 2290 5 B3R 5 X e
FHCRINEE, SO )75t DASCHRe i 30 B B 3R 5 X W R Bl /N A 52 o A0 He A BRI Al R 4R 22
REARW BRI TiER, ERERSWREKHRERSW AN ZESR, LREFHEARR, FIKR
NI T RO
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4 Stopping Overseas Subsidies Act ,
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15. Price Comparability in Determining Subsidies and Dumping

Article VI of the GATT 1994, the Agreement on Implementation of Article VI of
the General Agreement on Tariffs and Trade 1994 ("Anti-Dumping Agreement™) and
the SCM Agreement shall apply in proceedings involving imports of Chinese origin
into a WTO Member consistent with the following:

(@) In determining price comparability under Article VI of the GATT 1994 and
the Anti-Dumping Agreement, the importing WTO Member shall use either Chinese
prices or costs for the industry under investigation or a methodology that is not based
on a strict comparison with domestic prices or costs in China based on the following
rules: (i) If the producers under investigation can clearly show that market economy
conditions prevail in the industry producing the like product with regard to the
manufacture, production and sale of that product, the importing WTO Member shall
use Chinese prices or costs for the industry under investigation in determining price
comparability; (ii) The importing WTO Member may use a methodology that is not
based on a strict comparison with domestic prices or costs in China if the producers
under investigation cannot clearly show that market economy conditions prevail in the
industry producing the like product with regard to manufacture, production and sale
of that product.

(b) In proceedings under Parts Il, 111 and V of the SCM Agreement, when
addressing subsidies described in Articles 14(a), 14(b), 14(c) and 14(d), relevant
provisions of the SCM Agreement shall apply; however, if there are special
difficulties in that application, the importing WTO ember may then use
methodologies for identifying and measuring the subsidy benefit which take into
account the possibility that prevailing terms and conditions in China may not always
be available as appropriate benchmarks. In applying such methodologies, where
practicable, the importing WTO Member should adjust such prevailing terms and
conditions before considering the use of terms and conditions prevailing outside
China.

(c) The importing WTO Member shall notify methodologies used in accordance
with subparagraph (a) to the Committee on Anti-Dumping Practices and shall notify
methodologies used in accordance with subparagraph (b) to the Committee on
Subsidies and Countervailing Measures.

(d) Once China has established, under the national law of the importing WTO
Member, that it is a market economy, the provisions of subparagraph (a) shall be
terminated provided that the importing Member's national law contains market
economy criteria as of the date of accession. In any event, the provisions of
subparagraph (a) (ii) shall expire 15 years after the date of accession. In addition,
should China establish, pursuant to the national law of the importing WTO Member,
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that market economy conditions prevail in a particular industry or sector, the
non-market economy provisions of subparagraph (a) shall no longer apply to that
industry or sector.
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1. “When Will China's NME Status End” ?

International Economic Law and Policy Blog
http://worldtradelaw.typepad.com/ielpblog/2011/11/when-will-chinas-nme-status-end.
html (2016 £ 6 H 5 H F#0

Posted by Simon Lester on November 27, 2011 at 07:58 PM | Permalink

Over at VOX, trade lawyer Bernard O'Connor argues that the end of China's
NME status might be further off than many people think:

There is nothing in the WTO rules, or elsewhere, to provide that China
automatically gets market-economy status in 2016. The idea that it will is a
misunderstanding shared by many in China, the EU and the US.

Chinese premier Wen Jiabao, speaking at the September 2011 World Economic
Forum at Dalian mentioned the “2016 deadline” when he asked, once again, the EU to
grant China market-economy status. The supposed deadline is repeated by most
Chinese trade and commerce officials. Last month, Business Europe, the European
confederation of industries, stated with concern in a report on ‘Rising to the China
Challenge’ that China will automatically be granted market-economy status in 2016.
The participants in the China-US Strategic and Economic Dialogue seem to accept
that there is a deadline as does one of the leading EU books on trade law (Van Bael
and Bellis 2011). Every one seems to agree.

But despite all these affirmations, there is no deadline. There is no provision
setting any date in the WTO agreements themselves and there is no deadline in the
protocol signed by China when it acceded to the WTO. The idea that there is a
deadline is an urban myth that seems to have gone global. It has gone viral even in a
world were the underlying agreements are freely available to all on the Internet.----- .

There is one provision of the Chinese WTO Accession Protocol dealing with
dumping. This is Article 15. It addresses techniques in the comparison of costs and
prices in antidumping procedures. There is nothing providing that market-economy
status can be automatic.

The 2016 myth seems to have been born in paragraph (d) of Article 15. This
paragraph provides that China must establish whether it is a market economy
according to the law of the importing WTO member. If it can establish that it is a
market economy then some of the transitional provisions on comparison
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methodologies will terminate. However, there are no dates in relation to China
establishing that it is a market economy.

The paragraph further provides that one specific comparison methodology set out
in one subparagraph of the Article will expire, in any event, fifteen years after Chinese
accession. China became a WTO member in Doha in December 2001. Add fifteen
years and you get 2016.

This provision does not say that China will get market-economy status. It just
says that a very specific provision of Article 15 will cease to apply. The other parts of
Article 15 continue to apply. And to interpret the expiry of one subparagraph as a
deadline for the granting of market-economy status is not only to read into the Article
something that is not there, but it is also to negate all the other provisions, something
that international treaty interpretation simply does not allow. The expiry of one
subparagraph does not change the rest of the law. -«----

On the basis of analysis carried out in the US and in the EU it is unlikely that
China would be considered a market economy according to the normal standards
applicable in EU law. And Article 15 of the China WTO accession protocol requires
that the evaluation be carried out on the basis of the law of the importing WTO
member.

If China wants to be treated as a market economy it has to prove to the EU that it
IS one by satisfying the five criteria. The granting of market-economy status to China
IS not automatic now or in 2016 or afterwards.

If you want to see the specific language, the accession protocol is here:
http://www.worldtradelaw.net/misc/ChinaAccessionProtocol.pdf

COMMENTS

Vitaliy Pogoretskyy said...

In my view, the NME status is an abstraction, which does not have any global
definition. What China's Protocol of Accession Articles 15(a)(ii) and (d) mean is that
after the expiry of 15 years (in 2016) China will be subject to normal anti-dumping
techniques provided in the ADA Article 2.2, no matter whether it is recognized as a
market economy under the national laws of some WTO Members or not. These
techniques exclude the possibility of using a 'surrogate country' in the dumping
determination. This does not seem to apply to subsidies rules, since they fall under
Article 15(b) of the Protocol.

I do think that this deadline of 15 years is important for China, since the
surrogate-country technique is a widely used tool, applied by the US and the EU
against imports from China as well as from other socialist and post-Soviet countries.
It is often argued that this tool is legitimate and is based on the ADA Article 2.7 and
the Ad note to GATT Article VI (a so-called NME provision). In a range of my
publications | have argued that the latter provision is not applicable anymore. It refers
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to the case of imports from a country that has a complete or substantially complete
monopoly of its trade and where ALL domestic prices are fixed by the state. This is a
situation that does not represent the modern trade realities. Consequently, after the
expiry of the deadline, China will become subject to normal anti-dumping rules. This
is perhaps what they call 'market economy’, and of course this is a landmark event for
China (as well as for its importers).

Reply November 28, 2011 at 06:46 AM, Anon said...

Ummm, read the Protocol, Bernard. After 2016, importing Members will no
longer be allowed to use a methodology to determine normal value that "is not based
on a strict comparison with domestic prices or costs in China". In other words,
importing Members will need to determine normal value in accordance with Article 2
of the AD Agreement. | suppose the importing Member could take its chances under
the ad note to GATT Art. VI, but (1) China clearly does not meet the requirements of
this provision (as Vitaliy Pogorestskyy notes above), and (2) China would unleash
massive trade retaliation on anyone who tried. China's NME status expires on
December 11, 2016.

Reply November 28, 2011 at 09:59 AM

Concerned Citizen said in reply to Anon...

Read the Protocol more closely yourself, Anon. On December 11, 2016,
paragraph 15(a)(ii) will expire but 15(a)(i) will remain in force. That provision states
that "If the producers under investigation can clearly show that market economy
conditions prevail in the industry producing the like product . . ., the importing WTO
Member shall use Chinese prices or costs . . . ." Thus, after December 11, 2016, the
importing WTO Member must use Chinese prices or costs only if China shows that
market economy conditions prevail in the relevant industry.

Reply November 28, 2011 at 11:15 AM, Anon said...

Concerned Citizen,

You need to break down para. 15 and read it in context, as the treaty interpreter
would. Para. 15(a)(i) describes one condition under which the importing Member
"SHALL use Chinese prices or costs" to determine normal value. Para. 15(a)(i)
provides no authority to use an NME methodology to determine normal value. It
specifies when the importing Member must use normal methodologies to determine
normal value, even prior to 2016.

Para. 15(a)(ii) describes what happens if the condition in 15(a)(i) is NOT met. In
that event, the importing Member may "use a methodology that is not based on a strict
comparison with domestic prices or costs in China". It is this authority that expires in
2016, per para. 15(d). Once this This is where the authority (#{7/]) to use an NME
methodology actually resides. (When this) provision expires, importing Members will
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no longer have a legal basis to use "a methodology that is not based on a strict
comparison”. No such authority is conferred under para. 15(a)(i).

Hope this helps to clear matters up.

Reply November 28, 2011 at 11:49 AM, Vitaliy Pogoretskyy said...

I agree with Anon. Otherwise, what would be the purpose to introduce the
exception in Article 15(a)(ii)? It should be borne in mind that the whole Protocol is an
EXCEPTION to ADA's normal rules and cannot be read in a too liberal manner.

Reply November 28, 2011 at 04:34 PM, Julia Qin said...

It should also be clarified that because GATT and ADA do not provide any legal
basis for using surrogate methods to a transitional economy, after the former Soviet
republics acceded to the WTO, the US, EU and other WTO members ceased to apply
their domestic NME AD laws to them. Without section 15 of the China protocol, the
US and EU would have been required to do the same to China from the date of
accession.

It is rather unfortunate that a specific antidumping method has been elevated to
the means of characterizing a country's economic system. Talking about politicizing
trade issues.

Reply November 28, 2011 at 09:27 PM, Concerned Citizen said in reply to Julia
Qin...

As a factual matter, it is simply not true that after the former Soviet republics
acceded to the WTO, the US, EU, and other WTO members automatically ceased to
apply their domestic NME AD laws to them.

Reply December 01, 2011 at 12:12 PM, Donald Clarke said...

A query for Anon, Vitaly, or Julia: Your interpretation of the intent of 15(d) of the
Protocol makes sense. But if your interpretation is correct, then it seems that 15(d) is
badly worded, to say the least, because it leaves 15(a)(i) in effect forever. Your
argument is that after 15 years, whether or not producers can show that market
economy conditions prevail, the importing WTO member shall use Chinese prices or
costs. But that's not what 15(a)(i) says, and it remains in effect. In other words, what
15(d) really should have said is that "the provisions of subparagraph (a) shall expire".
But it's hard to argue that that statement has the same meaning as "the provisions of
subparagraph (a)(ii) shall expire", isn't it?

Reply November 29, 2011 at 12:05 PM, Anon said...

Don,

It would not be the only provision of the Protocol that is poorly drafted. China's
Protocol of Accession is a drafting disaster and, frankly, an embarrassment to the
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WTO. (Let's hope Russia's is better.) The best one can do is try to interpret it in
accordance with the Vienna Convention.

I think it helps to begin with 15(a) itself (the "chapeau”, in a sense). It refers to
two methods that an importing Member may use to calculate dumping margins: (1)
"use ... Chinese prices or costs for the industry under investigation™, or (2) "use ... a
methodology that is not based on a strict comparison with domestic prices or costs in
China". It concludes by saying that the importing Member shall use these two
methodologies "based on the following rules”, i.e., the rules set out in 15(a)(i) and

15(a)(ii).

As | said above, 15(a)(i) defines a circumstance in which the importing Member
"shall use Chinese prices or costs". | think we would agree that this refers, in effect, to
"normal™ methods of calculating dumping margins under Article 2 of the AD
Agreement (such as they are). Para. 15(a)(ii) defines the circumstance in which the
importing Member can use "a methodology that is not based on a strict comparison
with domestic prices or costs in China". | think we would agree that this refers to what
is commonly known as an "NME methodology".

These are the two "rules"” that govern the choice of methodology. The purpose of
15(a)(i) is to indicate when the importing Member must use a "normal” dumping
methodology, even prior to 2016. The purpose of 15(a)(ii) is to indicate when the
importing Member is allowed to use an NME methodology. The expiration of the
latter does not convert the former into an implicit authorization to continue to use an
NME methodology. Para. 15(a)(i) was clearly intended to benefit the producer by
requiring the importing Member to use a normal methodology under certain
circumstances. It would flip that provision on its head to read into it a right of
importing Members to use an NME methodology.

Should para. 15(d) have referred to both paragraphs, or to 15(a) in general? Yes,
that would have been clearer. But it would be inconsistent with the principle of
effective treaty interpretation to convert 15(a)(i) into an indefinite right to use an
NME methodology, when that clearly was not its purpose.

Reply November 29, 2011 at 01:18 PM, Julia Qin said...

As | recall, para. 15 of the Protocol was drafted by the USTR and became part of
the bilateral agreement between the US and China in Nov. 1999. The provisions of the
bilateral agreement were adopted by the Protocol without revision.

The drafting disaster, to use Anon's phrase, stems in part from this bilateral
negotiation of WTO rules (as opposed to market concessions). China lacked the legal
competence to negotiate the highly technical legal provisions of the Protocol those
days. And more importantly the Chinese leadership apparently did not appreciate the
importance of legal provisions, focusing on the economic deal instead.
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Russia is a very different story. | expect the Russia protocol will be well-drafted.
For one thing, they were not so eager to join the WTO as China did, which gave them
much more bargaining power and time to mullover the details. Their team should be
legally competent and they have the lessons from China.

Reply November 29, 2011 at 08:38 PM, Donald Clarke said...

Many thanks to Anon and Julia. The intention of the drafters seems pretty clear.
Still, you've got to admit that you get a pretty bizarre result: after 2016, 15(a)(ii) in
effect disappears, leaving only 15(a)(i), which says that if the producer proves that
market economy conditions prevail (i.e., burden on the producer), the normal
methodology must be used. And you're saying that this should be interpreted to mean
that even if the producer fails to prove that market economy conditions prevail, the
normal methodology must still be used. Please understand that I'm not really
disagreeing with your argument; | just want to point out that it leads to this weird
result. Of course, not accepting your argument leads to an even weirder result, since it
requires the conclusion that 15(d) is totally meaningless. Sigh.

Reply November 30, 2011 at 11:32 PM, Henry Gao said in reply to Donald
Clarke...

I don't think this will happen, because post 2016, the burden of proof will be
shifted back to the normal WTO rules, which means that the investigating authorities
will have to prove the existence of NME before they can invoke any NME
methodology. Thus, post 2016, the producers do not have to prove the MES at all.
Thus, the question of what will happen if they cannot prove will never arise.

Reply December 01, 2011 at 01:07 AM, Donald Clarke said in reply to Henry
Gao...

Thanks, Henry. But what you say here in effect just restates what I find puzzling
in the first place: *why* does the burden of proof shift back to normal WTO rules,
when 15(a)(i) (which calls for something other than normal WTO rules) still survives?
What | hear the other specialists saying is that in fact, there's a mistake in the drafting,
and 15(a)(i) doesn't survive.

Reply December 27, 2011 at 12:12 AM, Vitaliy Pogoretskyy said...

There is a clearly systemic problem here in WTO law, since without this
exception to normal anti-dumping rules in China's Protocol, there are limited tools to
adjust trade with China to the normal market conditions. For example, whereas the
same exception can be found in the accession documents of VietNam, | did not find
there any similar expiry date. | think that this problem requires a deeper assessment
and perhaps the amendments to the AD Agreement. Clearly, Article 2.7 and Ad Note
to GATT Article VI are not the option anymore.

Reply December 01, 2011 at 07:58 AM, Julia Qin said...
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The NME status of Vietnam for AD purposes expires on December 31, 2018. See
para. 255(d) of the Working Party Report on Vietnam accession.

Reply December 01, 2011 at 08:53 AM, Concerned Citizen said...

One must not also forget that Article 2.2 of the AD Agreement also allows for
alternative methodologies when warranted by the "particular market situation." See
Catharina E. Koops, An analysis of the EU’s treatment of Non-Market Economies in
safeguard and antidumping investigations (Aug. 17, 2005) at 53.

Reply December 01, 2011 at 12:16 PM, Vitaliy Pogoretskyy said...

To Julia,
True, thanks.
To Concerned Citizen,

There are other publications on this subject as well. | have mentioned two of
them in my reply to Simon Lester in 'More on Non-Market Economies'.

However, | do not think that the current AD Agreement allows any deviation
from the methods of 1) comparison with a comparable price of the like product when
exported to an appropriate third country, and 2) the constructed normal value (with
reference to the COUNTRY of ORIGIN). If there are no sales of the like product 'in
the ordinary course of trade' in the domestic market of the exporter, these are the only
two options available for the anti-dumping authority, provided by the ADA Article 2.
The insufficiency of the ADA is obvious, but in my view, this is a problem which
should not be overcome by treaty interpretation.

Reply December 01, 2011 at 01:02 PM

2.~ More on the End of China's NME Status

http://worldtradelaw.typepad.com/ielpblog/2011/12/more-on-the-end-of-chinas-n
me-status.html

Christian Tietje and Karsten Nowrot have posted a short policy paper discussing
the legal issues surrounding the treatment of China as an NME. Here's an excerpt:

In light of these findings, it thus appears — at least from a theoretical legal
perspective — in principle very well admissible that some other WTO members qualify
China as a NME even after the date provided for in the second sentence of paragraph
15(d) of the accession protocol. However, three legal aspects are worth drawing
attention to in this connection.

First, the second sentence of paragraph 15(d) incontrovertibly illustrates that
such a qualification as an NME can no longer find its legal basis in China’s accession
protocol after 11 December 2016.
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Second, in light of the overarching systematic approach adopted by general
WTO antidumping law, being from that date onwards the more or less exclusive legal
regime applicable to China, it is — in the same way as all other WTO members —
presumed to have acquired MES. Consequently, it might very well be argued that, at
least for a so-called “logical” or “juridical” second, China has on 11 December 2016
to be regarded as having achieved MES erga omnes. Thus, if only in this limited sense,
there is indeed a certain automatism involved in this regard.

Third, a subsequent — renewed — qualification of China as a NME by other WTO
members, in order to be legally sustainable, has to find its basis in the general regime
on WTO antidumping law as laid down in Art. VI of GATT 1994 and the WTO ADA.
In light of the background observations as outlined in the previous section, this
essentially requires that the WTO member in question has to argue and prove that the
requirements stipulated in the second Ad Note to Art. VI:1 GATT 1994 are fulfilled
with regard to economic conditions prevailing in China at the time when respective
antidumping proceedings are initiated.

3. And Yet More on the End of China's NME Status

http://worldtradelaw.typepad.com/ielpblog/2012/01/and-yet-more-on-the-end-of-
chinas-nme-status.html

Back in November, I mentioned a blog post by trade lawyer Bernard O'Connor
arguing that the end of China's NME status might be further off than many people
think. There was some good discussion of these issues in the comments to that post.
Then in December, | mentioned a paper by Christian Tietje and Karsten Nowrot on
this same issue. Bernard now has a response to that paper. The full paper is here. Here
IS an excerpt:

The Myth of China and Market Economy Status in 2016

There have been some comments on an earlier blog which highlighted the myth
of automatic Chinese MES in December 2016. In particular, one respected
commentator suggests 'the 11 December 2016 is certainly not a myth - it is reality.
From that date onwards, it will be almost impossible - at least from the perspective of
WTO law - to make a determination of the normal value of products targeting by an
antidumping proceeding on the basis of analogous third party methodology.’

This Tietje and Nowrot analysis makes good points. And the points deserve
substantive comment. However, the comment goes beyond what the 'myth' blog
proposed. The myth blog sought to make the point a) that there is nothing in the China
Accession Protocol granting MES automatically and b) China will have to show that
it is a market economy under the domestic law of the importing WTO Member, even
after 2016. The Tietje and Nowrot Policy Paper agrees with this proposition from a
theoretical perspective. They state: Article 15 of the Accession Protocol of China to
the WTO "itself does not explicitly bestow NME-status on China'. And further on:
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'Again, the second sentence of paragraph 15(d) of the accession protocol itself does
not explicitly grant China MES from the "magic" date onwards.'

The question now raised by Tietje and Nowrot is: What anti-dumping
instruments can a competent authority use after 11 December 2016 when the
provisions of Article 15(a)(ii) have expired? The Teitje and Nowrot answer is: 'from
11 December 2016 onwards Chinese imports have to be treated with regard to a
determination of normal value in the same way as imports from any other WTO
member.'[5] Thus they move from the theoretical possibility of the continuation of
non market economy status to the practical conclusion that importing WTO Members
will have to rely on normal WTO anti-dumping rules.

4. Trade lawyer Bernard O'Connor has more to say about China and
market economy status:

http://worldtradelaw.typepad.com/ielpblog/2012/05/china-and-market-economy-
status-iii.html

Introduction

In a first note (published on VOXEU and re-posted on World Trade Law net) |
looked at whether China was automatically entitled to Market Economy Status (MES)
in 2016 on the basis of the Accession Protocol of China to the WTO. This note
concluded that there was nothing in the Protocol which entitled China to automatic
recognition as a market economy. In a second note (published on World Trade Law
net) | examined the thesis that the expiry of Article 15(a)(ii) of the Protocol would de
facto oblige WTO members to consider China as a market economy. The note
concluded that the de facto argument had many flaws given the extent to which other
substantive elements of Article 15 remained and were required to be implemented.

This third note speculates on the approaches that the EU Commission would be
entitled to take in relation to China given the text of Article 15 of the China Accession
Protocol.

How to determine normal value if market economy conditions prevail
Article 15(a)(i) of the China WTO Accession Protocol provides:

If the producers under investigation can clearly show that market economy
conditions prevail in the industry producing the like product with regard to the
manufacture, production and sale of that product, the importing WTO Member shall
use Chinese prices or costs for the industry under investigation in determining price
comparability;

This provision seems rather straight forward. An entitlement to have Chinese
prices used is dependent on the producers showing that market economy conditions
prevail in the industry producing the like product with regard to three activities:_
manufacture, production and sale. The text clearly indicates that the market economy
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conditions must prevail in all three activities. Thus, market economy conditions in
relation to sales alone would not be sufficient. The difference between manufacture
and production is not clear but both concepts seem to cover the costs of inputs.
Therefore, it would seem that the market economy conditions must prevail in all
aspects of the industry's activities.

How a single producer or group of producers is required to establish that market
economy conditions apply in a particular industry is not clarified. As is often the case
the WTO rules allow a degree of discretion to the Competent Authority to implement
the provision and thus set the standards.

A key consideration is the meaning of the word 'prevail'. Prevail means
something less than universal. But would 90% of producers operating in market
economy conditions (across the full range of the industry's activities) be sufficient or
would some other threshold be appropriate. And how would State Owned Enterprises
(SOEs) operating within national economic development plans be considered for the
purposes of this exercise. Could it be argued that the very presence of SOEs (or that
the SOEs had a particular market share of the like product) in a sector means that
market economy conditions could never be found for that industry? In this regard, the
US considers that the presence of SOEs does not necessarily exclude the findings of
market economy conditions to the extent that state ownership in the industry under
investigation is not “substantial”. This is probably the correct approach as the WTO
does not consider ownership in and of itself an issue for trade defense purposes.
However, given the specific circumstances of state capitalism in China, it would seem
difficult to find MES in a sector in which SOEs operate.

A second element to be considered is that the producer will have to show that the
prices or costs are those ‘for the industry under investigation'. This triggers the
question whether the producers' own costs and prices must be used for price
comparison or whether some sort of blended industry wide prices must be used. If a
producer or producers can show that market economy conditions do prevail in the
particular industry, an individual producer might argue that its own costs and prices
reflect the industry-wide costs and prices. However some proof of this would be
necessary. Thus the producer might be required, on the basis of the text, to provide in
any event the industry wide costs and prices. This might or might not be a difficult
task. If the market provides benchmark prices for inputs as in most market economies
it won't be a problem. If these don't exist then it is probably indicative that market
economy conditions don't prevail for that industry. In fact this could be a threshold
test for the finding of a market economy for an industry or sector.

A possible difficulty with the requirement to use industry wide prices is that an
individual producer might lose or gain in the calculation of its normal value.
Depending on whether the producers’ costs and prices are higher or lower than the
industry average there might be a benefit or a loss. A similar issue currently arises
when sampling is used: non-sampled cooperating exporters get, at most, the weighted
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average dumping margin of the sampled exporters. If their individual prices and costs
are to be considered, they would obtain a higher or lower margin. This difficulty is
equally inherent in the use of industry-wide data but it does not cause problems in the
law. Inany event, the requirement to use the industry average costs and prices is
enshrined in the Accession Protocol.

That being said, it cannot be totally ruled out that the Competent Authority could
allow for the individual producer to show that its costs and prices are legitimately
below the industry average thus introducing a sort of lesser costs and prices rule
(mirroring the EU's lesser duty rule) and a rule ignoring the producer’s costs and
prices if they are higher in favour of the industry average. This could be a sort of
WTO double plus, the use of which could be conditional as the EU Commission is
currently considering for the lesser duty rule.

Another difficulty concerns the determination of the average industry costs and
prices for the purposes of comparing prices: how is any one producer going to show
what those prices are. And how is a Competent Authority going to verify those
averages? Would, on both sides, desk research into Chinese industry publications (if
available) be sufficient?

Currently, the EU does not require that individual producers show that market
economy conditions prevail in the industry as a whole. They are only required to
show that MET applies to them individually. This seems to be out of line with WTO
law and causes all sorts of administrative difficulties when sampling is used (as is
often the case in TD actions against China) as has been seen in the recent Brosmann
case before the EC Court of Justice. In addition, in determining normal value the EU
does not take the industry costs and prices but the individual producer costs and prices.
It is probable that the EU will have to change its practice of treating all producers
individually so as to be in line with the Protocol and WTO law in general. Thus some
change to the current practice in relation to Chine appears to be necessary.

What if market economy conditions do not prevail?

The real problem arises for a Competent Authority if the producer cannot show
that market economy conditions prevail in the industry in question. In these
circumstances the producer is not entitled to have the industry-wide costs and prices
used and the Competent Authority is not obliged to use them. So what costs and prices
can be used?

Currently, competent authorities use a methodology based on Article 15(a)(ii).
For the most part, competent authorities interpret this to allow the analogue country
method. However, as has been seen in the previous notes, this subparagraph will
expire in December 2016.

In the absence of Article 15(a)(ii) but the continuation of Article 15(a)(i), the
Competent Authority could consider using the costs and prices of the producer in
question. But these prices are by definition not market prices because the producer has
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not been able to show that market economy conditions prevail in the industry within
which it operates. To use those prices would distort the very purpose of the general
AD rules which is to make a fair comparison between a 'market based' normal value
and the export price.

Allowing the use of individual costs and prices does not seem to be in line with
the object and purpose of the Accession Protocol. It is clear from Article 15(d) that
this subparagraph (and, in extension, the Article as a whole) is concerned with
economy wide (first sentence) or industry wide (third sentence) conditions and not the
conditions of an individual producer. And in fact this economy or industry wide
approach is more logical. If market economy conditions do not prevail in the economy
or in the industry how can it be reasonably sustained that one individual producer
within that context stands out alone as a true market economy player. This seems
implausible. And, if found, is likely to be very rare.

Where market economy conditions do not prevail for the whole economy or the
relevant sector and where an individual producer cannot obtain MET, the current
practice is to use the costs and prices of one or more producers in an analogue country
to determine what the 'market based' normal value would be and to impute it to the
individual exporters from the non market economy. The objective of using the
analogue country is to be able to make a fair comparison in a market economy
context.

Does the expiry of Article 15(a)(ii) preclude that approach in the future (as has
been claimed by a number of commentators)? This issue was addressed to some
degree in the second note. However that article did not speculate on approaches that a
competent authority might take.

In the search for a solution reference should be made to the Chapeau of Article
15(a) which provides that a methodology other than a strict comparison can be
available. Does this have any meaning once 15(a)(ii) has expired? Given the
impossibility of the situation that a competent authority faces if a producer has not
been able to show that market economy conditions prevail, should some meaning be
given to this? The Chapeau says that that the Competent Authority 'shall use' one
method or another. Further reference must be made to Article 15(d) which, as has
been seen above, deals with economy-wide and industry-wide market economy
conditions. It does not provide for individual MET. The solution must be found by
looking at Article 15 as a whole.

Currently the EU examines dumping for Chinese producers on an individual
basis. Sampling does allow the Commission to group producers together but this is an
administrative convenience rather than a change to the fundamental approach taken
(and confirmed by Brosmann). When an individual producer cannot show MET then
the costs and prices of one or more individual producers in an analogue country is
used. So the costs of these producers replace an individual Chinese producers costs
and prices. Again the fact that the same costs and prices might be attributed to a whole
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series or even all of the individual Chinese producers does not change the EU's
individualistic approach.

One solution for the competent authority in 2017 is to move away from an
individualistic approach and to fall in line with the economy-wide and industry-wide
approach found in Article 15. The text of Article 15 clearly obliges this approach. The
test in Article 15(a)(i) is not individualistic. It is not an individual producer that must
show market economy conditions. The word used is ‘producers' in the plural. And the
test is industry-wide. This is also reflected in Article 15(d).

Anon individualistic approach would mean that when the EU finds that market
economy conditions do not prevail in the industry in question (on the basis of Article
15(a)(i)) and yet must determine market based costs and prices so as to find a true
market based comparator for the determination of dumping, it should look to the costs
and prices of the like product industry in the global or another market. Thus the EU
should not use one or more individual producers in an analogue country but
industry-wide costs and prices in a regional or global market in which market
economy conditions prevail. This means in practice that the EU will still be able to
use an external benchmark for costs and prices. The difference between the current
practice and the post 2106 practice is that the examination will be industry wide and
not based on the prices of one or more individual producers.

Acrticle 15(a)(ii) provides that when the producers cannot show that market
economy conditions prevail competent authorities can use a methodology not based
on a strict comparison of domestic costs and prices in China. The lacuna created by
the expiry of that provision needs to be filled within the context of the general WTO
anti-dumping rules and the whole of Article 15 of the Protocol of Accession.
Abandoning an individual producer approach, both when determining if market
economy conditions prevail in China and in choosing an appropriate alternative
normal value when MET does not prevail, allows the gap to be filled in line with the
theory of anti-dumping law and the text of the Protocol.
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fisx 3. REE N ERBERFRITEFE 15 EHRER

1) USTR Charlene Barshefsky Press Remarks Following Negotiations with
China on the WTO, The Washington Post, November 15, 1999

“Two of the most important unresolved issues from last spring had to do with
special rules on import surges and on the application of a particular anti-dumping
methodology called the ‘non-market economy’ methodology. Last spring, China took
the view that there must be a very restrictive phase-out of these provisions. We
certainly agreed with China at that time, that these provisions should not exist in
perpetuity, but we believed that they did need to exist for a reasonable period of time.
With respect to what was called the *special safeguard rule’ which is an anti-import
surge rule into the United States, that provision will exist for 12 years. With respect to
the application of the ‘special anti-dumping’ methodology, that provision will exist for
15 years.”

2) Letter from President William J. Clinton to the Speaker of the House of
Representatives and the President of the Senate, January 24, 2000

“The agreement also protects against dumping. China agreed that for 15 years
after its accession to the WTO, the United States may employ special methods,
designed for non-market economies, to counteract dumping.”

3) Testimony of USTR Charlene Barshefsky before the Senate Finance
Committee, February 10, 2000

“The agreement with China includes a “product-specific safeguard in the event
of import surges, an agreement to continue using ‘non-market economy’ dumping
methodologies for fifteen years.”

4) White House Fact Sheets on Industry Sectors of US-China Deal:
Antidumping: Non-Market Methodology, February 15, 2000

China has agreed that current U.S. practice under its antidumping law with
respect to non-market economy countries can apply to imports from China for 15
years after its accession.

. The methodology used by the Department of Commerce (Commerce) to
determine whether imports from China are being dumped will remain unchanged.

. Chinese industries will continue to have the burden of proving to Commerce
that market economy conditions prevail in their industry to avoid application of the
non-market economy methodology.

. China also continues to have the opportunity to establish that market
conditions prevail in a particular sector or the economy as a whole and that our
non-market economy methodology should not apply. Commerce is charged with
evaluating any such claims.
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5) Testimony of USTR Charlene Barshefsky before the House Ways and
Means Committee, February 16, 2000

“Non-Market Economy Dumping Methodology - China’s WTO entry will
guarantee our right to continue using our current ‘non-market economy’ methodology
in anti-dumping cases for fifteen years after China’s accession to the WTO...

“..We strengthen our guarantees that auto production and jobs in the United
States will be secure. On the import side, we include in the agreement a
‘product-specific safeguard’ available to all industries for 12 years -- in this case, a
guarantee that if auto imports from China should rise so as to cause market disruption,
we can impose emergency limits; and a guarantee we will be able to employ special
‘non-market economy’ methods of calculating and counteracting dumping for fifteen
years.”

6) Testimony of US Special Trade Negotiator Peter Scher to the Senate
Agriculture Committee, March 1, 2000

“Overall, this agreement represents a comprehensive set of trade commitments. It
covers food and agriculture, manufacturing, and services industries such as
telecommunications, finance, the professions and others. It includes a product-specific
safeguard in the event of import surges, an agreement to continue using ‘non-market
economy’ dumping methodologies for fifteen years, and much more. In every case,
the commitments are specific and enforceable; will be fully phased-in over a short
period of time; and hold China to the same standard we expect of all new WTO
members, if we provide China with permanent NTR.”

7) White House Press Release, “The U.S.-China WTO Accession Deal: A
Clear Win for U.S. High Technology, Greater Openness And U.S. Interests,”
March 1, 2000

“The Agreement Contains Strong Provisions Against Unfair Or
Market-Distorting Chinese Trade. The Agreement guarantees our right to the special
antidumping methodology we apply to non-market economies for 15 years after
China’s accession to the WTO. China has also agreed to a twelve-year product
specific safeguard that ensures that the U.S. can take effective action in case of
increased imports from China that cause market disruption in the United States. This
applies to all industries, including high technology, permits us to act based on a lower
showing of injury, and to act specifically against imports from China.”

8) Remarks of USTR Charlene Barshefsky to the Economic Club of
Washington, March 16, 2000

“It provides, for a 12-year period, a special remedy to discipline
market-disrupting import surges from China. And it strengthens our antidumping laws
by guaranteeing our right to use a special non-market economy methodology to
address dumping for 15 years after China’s accession to the WTO.”
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9) Remarks by USTR Charlene Barshefsky at Los Angeles Town Hall,
March 23, 2000

“It provides, for a 12-year period, a special remedy to discipline
market-disrupting import surges from China. And it strengthens our antidumping laws
by guaranteeing our right to use a special non-market economy methodology to
address dumping for 15 years after China joins the WTQO.”

10) Speech by USTR Charlene Barshefsky at American University, April 3,
2000

“And we secured stronger guarantees of fairness for American workers and
businesses, through specific measures against unfair trade practices, import surges,
and investment practices intended to draw jobs and technology to China. These
include state enterprise policies, forced technology transfer, local content, offsets and
export performance requirements; for twelve years, a special remedy for
market-disrupting import surges from China; and strengthening of our antidumping
laws by guaranteeing our right to use a special non-market economy methodology to
address dumping for 15 years after China’s accession to the WTO.”

11) Testimony of Deputy Treasury Secretary Stuart Eizenstat before the
Joint Hearing of the Subcommittee on International Economic Policy, Export
and Trade Promotion and the Subcommittee on East Asian and Pacific Affairs of
the Senate Foreign Relations Committee April 6, 2000

“We can treat them — and this was one of the most contentious issues, Senator.
They wanted to be treated as a market economy. Treating them as a non-market
economy gives us a much greater control in terms of very tough anti-dumping
procedures, and they, in the end, allowed us to do that for 15 years.

12) Speech by USTR Charlene Barshefsky at the Wharton School of the
University of Pennsylvania, April 6, 2000.

“It provides, for a 12-year period, a special remedy to discipline
market-disrupting import surges from China. And it strengthens our antidumping laws
by guaranteeing our right to use a special non-market economy methodology to
address dumping for 15 years after China’s accession to the WTO.”

13) Speech by USTR Charlene Barshefsky to the National Women’s
Democratic Club, April 11, 2000

“It provides, for a 12-year period, a special anti-import surge remedy to
discipline market-disrupting import surges from China. And it strengthens our
antidumping laws by guaranteeing our right to use a special non-market economy
methodology to address dumping for 15 years.”

14) Speech by USTR Charlene Barshefsky at the United States Military
Academy, West Point, NY, April 12, 2000
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“It provides, for 12 years, a special product-specific safeguard to address
market-disrupting import surges from China. And it guarantees our right to use a
special non-market economy methodology to address dumping for 15 years.”

15) Testimony of Treasury Secretary Lawrence Summers before the House
Ways & Means Committee, May 3, 2000.

“The agreement includes a provision recognizing that the U.S. may employ
special methods, designed for non-market economies, to counteract dumping by
Chinese exporters for 15 years after its accession.”

16) Testimony of Commerce Secretary Bill Daley before the House Ways &
Means Committee, May 3, 2000

“As | mentioned earlier in my testimony, we have maintained our ability to apply
our non-market economy methodology to China for 15 years.”

17) Testimony of USTR Charlene Barshefsky before the House Ways &
Means Committee, May 3, 2000

“China’s WTO entry will guarantee our right to continue using our current
‘non-market economy’ methodology in anti-dumping cases for fifteen years after
China’s accession to the WTO.”

18) Testimony of USTR Charlene Barshefsky before the Senate Banking
Committee, May 9, 2000

“China’s WTO entry will guarantee our right to continue using our current
‘non-market economy’ methodology in anti-dumping cases for fifteen years after
China’s accession to the WTO.”

19) Treasury Secretary Lawrence Summers Testimony before the House
Banking Committee, May 11, 2000

“The agreement includes a provision recognizing that the U.S. may employ
special methods, designed for non-market economies, to counteract dumping by
Chinese exporters for 15 years after its accession.”

20) White House Fact Sheet: Labor Aspects of PNTR: Benefits for American
Workers and Farmers, May 12, 2000

“The Agreement gives the U.S. strong protections against unfair trade practices,
including dumping. The U.S. and China have agreed that we will be able to maintain
our current anti-dumping methodology (treating China as a non-market economy) in
future anti-dumping cases. This provision will remain in force for 15 years after
China’s accession to the WTO.”

21) White House Fact Sheet: Permanent Normal Trade Relations With
China: A Strong Deal for America and Ohio, May 12, 2000
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“The agreement includes a provision recognizing that the U.S. may employ
special methods, designed for non-market economies, to counteract dumping for 15
years after China’s accession.”

22) Testimony of USTR Charlene Barshefsky before the House Committee
on Agriculture, May 17, 2000

“China’s WTO entry will guarantee our right to continue using our current
‘non-market economy’ methodology in anti-dumping cases for fifteen years after
China’s accession to the WTO.”

23) Testimony of Commerce Secretary William H. Daley before the House
Committee on Agriculture, May 17, 2000

“China has agreed to guarantee our right to continue using our current
methodology (treating Chinas a non-market economy) in antidumping cases for
fifteen years after China’s accession to the WTO.”

24) Senator Slade Gorton (WA), Debate on China PNTR, Congressional
Record, September 19, 2000, p. S8698

“Two of the most significant items negotiated by the United States were the
import surge mechanism and the antidumping provisions... The Anti-dumping
provision will remain for 15 years and will be used by the U.S. should an influx of
Chinese products flood our market.”

25) Senator Jay Rockefeller (WV), Debate on China PNTR, Congressional
Record, September 19, 2000, p. S8703

“China has also agreed to grant U.S. industries the right to apply non-market
methodology in anti-dumping cases for the next 15 years.”

26) Statement of USTR General Counsel Peter Davidson to the US-China
Economic and Security Review Commission, August 2, 2001

“Perhaps the most important of these mechanisms involves the antidumping laws.
These are the laws that we use the most frequently to protect U.S. industry and
workers against low-priced, injurious imports from China. Historically, in
antidumping cases involving Chinese products, we have used a special methodology
-- known as the ‘non-market economy,” or NME, methodology -- to make the key
measurement when calculating the amount of dumping that is taking place. Although
this methodology has long been a part of U.S. law, it is not expressly incorporated in
the WTO rules. We achieved a significant concession when we were able to gain
China’s agreement that we (and other WTO Members) could continue to use this
methodology for 15 years after China’s accession to the WTO.”

27) China’s Membership in the World Trade Organization, Message from
the President of the United States Transmitting a Report Certifying That the
Terms and Conditions for the Accession of the People’s Republic of China to the
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World Trade Organization are at Least Equivalent to Those Agreed Between the
United States and the People’s Republic of China on November 15, 1999, H. Doc.
No. 107-146, November 13, 2001

Issue Area U.S.-China Bilateral China’s Final Accession
Agreement of November 15,1999 | Package

Antidumping The U.S. will be able to This provision has been
maintain its current antidumping incorporated into the final
methodology (treating China as a accession package without
non-market economy) in future substantive change. An
antidumping cases for 15 years after | additional commitment
China’s accession. included in the final

accession package addresses
status and reviewability of
existing antidumping orders.

28) Background Information on China’s Accession to the World Trade
Organization, Office of the United States Trade Representative, December 11,
2001

“For 15 years after China’s accession to the WTO, the United States and certain
other WTO members will continue to have the ability to utilize a special non-market
economy methodology for measuring dumping in anti-dumping cases against Chinese
companies.”

29) Testimony of Jeffrey A Bader, Assistant United States Trade
Representative for China, Hong Kong, Mongolia, and Taiwan, before the House
Committee on Ways and Means, July 10, 2001

“IW]e [have] achieved international consensus on Working Party Report
provisions on numerous issues crucial to assuring market access and fair trade with
China--inter alia, technical barriers to trade (standards), anti-dumping, safeguards,
administration of tariff-rate quotas, intellectual property rights, industrial subsidies,
and the transitional mechanism to monitor China’s implementation of its
commitments.”

“The special anti-dumping provision we negotiated allows us to use non-market
economy methodology in judging prices of imports from China for 15 years.”

30) USTR Fact Sheet: Background Information on China’s Accession to the
World Trade Organization, December 11, 2001

“For 15 years after China’s accession to the WTO, the United States and certain
other WTO members will continue to have the ability to utilize a special non-market
economy methodology for measuring dumping in anti-dumping cases against Chinese
companies.”
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31) US General Accounting Office, GAO-03-04, World Trade Organization:
Analysis of China’s Commitments to Other Members, October 3, 2002

“...commitments allowing WTO members to use alternative methodologies
when applying antidumping provisions to Chinese imports last for 15 years (until
2016).”

32) 2002 USTR Report to Congress on China’s WTO Compliance (&M,
AV

“Even though the terms of China’s accession agreement are directed at the
opening of China’s market to WTO members, China’s accession agreement also
includes several safeguard mechanisms designed to prevent injury that U.S. or other
WTO members’ industries and workers might experience based on import surges or
unfair trade practices. These include a unique, China-specific safeguard provision
allowing a WTO member to restrain increasing Chinese imports that disrupt its
market (available for 12 years), a special textiles safeguard (available for 7 years) and
the continued ability to utilize a special non-market economy methodology for
measuring dumping in anti-dumping cases against Chinese companies (available for
15 years). The Administration is committed to maintaining the effectiveness of these
mechanisms for the benefit of affected U.S. businesses, workers and farmers.”

33) 2003 USTR Report to Congress on China’s WTO Compliance

“Even though the terms of China’s accession agreement are directed at the
opening of China’s market to WTO members, China’s accession agreement also
includes several mechanisms designed to prevent or remedy injury that U.S. or other
WTO members’ industries and workers might experience based on import surges or
unfair trade practices. These include a unique, China-specific safeguard provision
allowing a WTO member to restrain increasing Chinese imports that disrupt its
market (available for 12 years), a special textile safeguard (available for 7 years) and
the continued ability to utilize a special non-market economy methodology for
measuring dumping in anti-dumping cases against Chinese companies (available for
15 years). The Administration is committed to maintaining the effectiveness of these
mechanisms for the benefit of affected U.S. businesses, workers and farmers.”

34) 2004 USTR Report to Congress on China’s WTO Compliance

“Even though the terms of China’s accession agreement are directed at the
opening of China’s market to WTO members, China’s accession agreement also
includes several mechanisms designed to prevent or remedy injury that U.S. or other
WTO members’ industries and workers might experience based on import surges or
unfair trade practices. These include a unique, China-specific safeguard provision
allowing a WTO member to restrain increasing Chinese imports that disrupt its
market (available for 12 years, running from the date of China’s WTO accession), a
special textile safeguard (available for 7 years) and the continued ability to utilize a
special non-market economy methodology for measuring dumping in anti-dumping
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cases against Chinese companies (available for 15 years). The Administration is
committed to maintaining the effectiveness of these mechanisms for the benefit of
affected U.S. businesses, workers and farmers.”

35) US General Accounting Office, GAO-06-231, U.S.-China Trade:
Eliminating Nonmarket Economy Methodology Would Lower Antidumping Duties
for Some Chinese Companies January 10, 2006

“...the accession agreement also specifies that this provision [allowing use of
NME methodology] will expire 15 years after the date of the agreement--that is, by
the end of 2016.”

36) 2006 USTR Report to Congress on China’s WTO Compliance

“Even though the terms of China’s accession agreement are directed at the
opening of China’s market to WTO members, China’s accession agreement also
includes several mechanisms designed to prevent or remedy injury that U.S. or other
WTO members’ industries and workers might experience based on import surges or
unfair trade practices. These include a unique, China-specific safeguard provision
allowing a WTO member to restrain increasing Chinese imports that disrupt its
market (available for 12 years, running from the date of China’s WTO accession), a
special textile safeguard (available for 7 years) and the continued ability to utilize a
special non-market economy methodology for measuring dumping in anti-dumping
cases against Chinese companies (available for 15 years). The Administration is
committed to maintaining the effectiveness of these mechanisms for the benefit of
affected U.S. businesses, workers and farmers.”

37) 2007 USTR Report to Congress on China’s WTO Compliance

“These include a unique, China-specific safeguard provision allowing a WTO
member to restrain increasing Chinese imports that disrupt its market (available for 12
years, running from the date of China’s WTO accession), a special textile safeguard
(available for 7 years) and the continued ability to utilize a special non-market
economy methodology for measuring dumping in anti-dumping cases against Chinese
companies (available for 15 years). The Administration is committed to maintaining
the effectiveness of these mechanisms for the benefit of affected U.S. businesses,
workers and farmers.”

38) 2008 USTR Report to Congress on China’s WTO Compliance

“These include a unique, China - specific safeguard provision allowing a WTO
member to restrain increasing Chinese imports that disrupt its market (available for 12
years, running from the date of China’s WTO accession), a special textile safeguard
(available for 7 years) and the continued ability to utilize a special non - market
economy methodology for measuring dumping in antidumping cases against Chinese
companies (available for 15 years). The Administration is committed to maintaining
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the effectiveness of these mechanisms for the benefit of affected U.S. businesses,
workers and farmers.”

39) 2009 USTR Report to Congress on China’s WTO Compliance

“Even though the terms of China’s accession agreement are directed at the
opening of China’s market to WTO members, China’s accession agreement also
includes several mechanisms designed to prevent or remedy injury that U.S. or other
WTO members’ industries and workers might experience based on import surges or
unfair trade practices. These mechanisms include a special textile safeguard (which
expired on December 11, 2008, 7 years after China’s WTO accession), a unique,
China-specific safeguard provision allowing a WTO member to restrain increasing
Chinese imports that disrupt its market (available for 12 years, running from the date
of China’s WTO accession), and the continued ability to utilize a special nonmarket
economy methodology for measuring dumping in anti-dumping cases against Chinese
companies (available for 15 years). The Administration is committed to maintaining
the effectiveness of these mechanisms for the benefit of affected U.S. businesses,
workers and farmers.”

40) Remarks by Commerce Secretary Gary Locke at US-China Joint
Commission on Commerce and Trade, Hangzhou, China, October 28, 2009

“...under the terms of its accession to the WTO, China will be declared a market
economy in the year 2016.”

41) 2010 USTR Report to Congress on China’s WTO Compliance

“These mechanisms include a special textile safeguard (which expired on
December 11, 2008, 7 years after China’s WTO accession), a unique, China-specific
safeguard provision allowing a WTO member to restrain increasing Chinese imports
that disrupt its market (available for 12 years, running from the date of China’s WTO
accession), and the continued ability to utilize a special non-market economy
methodology for measuring dumping in anti-dumping cases against Chinese
companies (available for 15 years). The Administration is committed to maintaining
the effectiveness of these mechanisms for the benefit of affected U.S. businesses,
workers and farmers.”

42) 2011 USTR Report to Congress on China’s WTO Compliance

“These mechanisms include (1) a special textile safeguard (which expired on
December 11, 2008, 7 years after China’s WTO accession), (2) a unique,
China-specific safeguard provision allowing a WTO member to restrain increasing
Chinese imports that disrupt its market (available for 12 years, running from the date
of China’s WTO accession), (3) the continued ability to utilize a special non-market
economy methodology for measuring dumping in anti-dumping cases against Chinese
companies (available for 15 years) and (4) the ability to use methodologies for
identifying and measuring subsidy benefits to Chinese enterprises that are not based
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on terms and conditions prevailing in China (without expiration). The Administration
is committed to maintaining the effectiveness of these mechanisms for the benefit of
affected U.S. businesses, workers and farmers.”

43) 2012 USTR Report to Congress on China’s WTO Compliance

“These mechanisms include (1) a special textile safeguard mechanism (which
expired on December 11, 2008, 7 years after China’s WTO accession), (2) a unique,
China-specific safeguard mechanism allowing a WTO member to restrain increasing
Chinese imports that disrupt its market (available for 12 years, running from the date
of China’s WTO accession), (3) the authority for WTO members whose national laws
contain market economy criteria as of the date of China’s WTO accession to utilize a
special non-market economy methodology for measuring dumping in anti-dumping
cases against Chinese companies (this China-specific authority expires after 15 years,
running from the date of China’s WTO accession) and (4) the authority to use
methodologies for identifying and measuring subsidy benefits to Chinese enterprises
that are not based on terms and conditions prevailing in China (without expiration).
The Administration is committed to maintaining the effectiveness of these
mechanisms, to the extent that they remain available, for the benefit of affected U.S.
businesses, workers and farmers.”

44) President Obama’s annual report in 2012 to Congress on China’s WTO
compliance

“China’s accession agreement also includes provisions establishing several
mechanisms... designed to prevent or remedy injury that U.S. or other WTO members’
industries and workers might experience based on import surges or unfair trade
practices. These mechanisms include...the authority for WTO members whose
national laws contain market economy criteria as of the date of China’s WTO
accession to utilize a special non-market economy methodology for measuring
dumping in antidumping cases against Chinese companies (this China-specific
authority expires after 15 years, running from the date of China’s WTO accession).”
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